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Mills and Teſtaments: | 
BE & Commis; 7 


TREATISE 


Several Rules for the Conſtruction of laſt Wills, 


and the Diverſities between Limitations and Conditi- 
ons in a Will. Of treating alſo of Contingent Re- 
mainders, and of Executory Deviſes : And by what 
Names, Deſcriptions, Extents or References, things 
ſhall paſs in a Will; what Words or Sentences in a 
Will ſhall amount to a Fee-Simple, Fee-Tail or Term 
of Life. Of Surrenders to the uſe of a Man's laſt 
Will. Of Deviſes for Term of Years. Of Perpetui- 
ties. Of Executory Deviſes, Contingencies, Poſſibi- 
lities, Dgviſes of Lands to be Sold for Payment of 
Debts, or raiſing Portions. Deviſes of Rents, Annu- 
| ities. Of Evidence and Witneſs to a laſt 
Revocations, Codicils and Nuncupative Wills; and 
ſeveral Caſes adjudged and reſolved upon the ſeveral 
late Statutes, that have altered rhe Common-Law. - 
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10 THE 
READ ER. 
ter Thad confilered our Common 


A Law Books concernmg Executors 
and Adminiſtrators, I was invited by the 


Congruity of the Matter, to ſpend ſome 
vacation Hours m peruſal of the Caſes 
concerning laſt Wills and Teſtaments. 

I . ſs T was ſomewhat confounded 
with the doubts and wavering varieties 
of Opinions relating thereunto. Aud that 
is not much to be wonder d at if we 
confer, that where Con ſtruions are 
made upon Intents it can hardly be avoid- 
ed, as in Conſtructions of the Intent of 
the Teſtator, and in Acts of Parliament 
the Intent of the Lawmakers, and the 


like. 


I 


To the Reader. 
1 have endeavoured in this Treatiſe 


4 much as in me lay to clear the Dif- 


- ficulties, and to eſtabliſh the Students 


Notions upon our late Authorities; eſpe- 
ally Deviſes for Terms of Years, Exe- 
cutory Deviſes, Poſſibilities, Contingences 
and ſuch like nice Learning: And indeed 


we have many Caſes in our Books con- 


cerning this Subject acutely argued, as 
in Plowden, Bret and Higden's Caſe, 
Counden and Clark's Caſe, in Hob. 
Davies and. Kemp's Caſe, and ſever- 
al others; neither have I omitted ſome 
of the moſt uſeful Caſes and Decrees in 
Chancery as to Portions, Legacies and 
the like. I have not meddled with the 
Civil-Law part of. this Subject, That ha- 
ving been done already by a Learned 


Hand. © 


2 1 Vai 


THE 


J WUWU4gS e 1 


, , F , 
Ds | "EA v. 1 E | C 


CONTENTS 


O F T H E 


CHAPTERS, 


e | | 

ol = C AP. I. 

7. 

, T 12 E W of 4 Jef Will and Teſtament, 
4 Writing or "Forms of Words. And bat 
1- | will amount 10 a laft, or not.” 
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Of a Codicil and of a "Nudcopativn WAL. Codicil 
to be proved before one can bave relief for a 
Legacy. Where a Nuncupative Wil is good not- 
uit hſianding the Statute of Frauds and Per- 
juries. In 8 Nuncupative Will be Exccutor 
not 10 be altered. When a Cedicil nay amount 
to a new publication or not. The Statute of 
Frauds and Perjurics as 1s Nuncupative Milli. 
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Iba Perſons are capable, or not to tale by a Wall 
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C AP. III. 


What Perſons_may make « Will or not. Of Will. n 
made by Fine « Coverts and Phadings thereon. - 
Of the conſent of the Huthand to the Wives 
making ber Will, and bow bu Aſſent muſt ap- 
pear, and what is 4 good proof of ſuch Aſſent. 
| Of. Deviſe by a Feme Covert, ke. 


| 1 
Viſes by Infants. © Of new Publication what st 


Ape, At what Age Infants may make 4 Will 


4 to Goods. | 


CAP. IV. 


7 


And where the Deviſe ſhall be void for the 
| | te Perſons or Things. Of a De- 
viſe to an Infant en ventre ſa mere. A De. 
viſe to a Family or Houſe, A Deviſe Eccleſiæ 
St. Andreæ Holborn. A Dewiſe to the next 
of Kin of bus Name. Of a Deviſe in futur. A 

eviſe to A. bis Sow who is 4 Barſtard. Devi ſe 
to the Heir F an Alien; to bu Servant having 
many. Of Conſf rudt ions of Deviſes in Caſes of 
uncertainty. Of words being ſupplied in Law. 
The name of the Deviſor not in the Will. Of E- 
lection in the Life of the Deviſee. Where 4 
Deviſe is void being altogether uncertain, What 
#s 4 good Deſcription or Deſignation of @ Perſon 
to whom a Deviſe is made; as Heirs Male. 
Heir, Word 7, Demonſtration. Where Heir 


tales in the life of bis Father, as Heir ſpecialy S 
deſigned. Of Deviſes by reference. 


e AT. V. 


What ſhall be 4 good Will to paſi Lands, or the - 
- Requifites' to ſucb 4 Will. Stat. 29. Car. 2. 
Of Frauds and Perjuries conſidered. De viſor 

writ the Will and ſet bis Seal, but ſubſcribed 
not bit Name, whether this be a good Signings 
within the Statute, the Witneſſes knowing not 

- what is in the Will. One deviſeth his Feof- 
fees, ſhall he ſeized to the uſe of J. S. and bis 

Heirs. A laft Will in the Form of a Deed 
indented.” © 
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What Eft ates are, or are not Deviſable by Will: 
Eſtate Determinable on the Death of Tenant 
in Tail. If Eftate pur auter vie. Two Feyn- 
tenants, and to the Heirs of one, if be that 
| bath the Fee may Deviſe it. Entire Franthi- 
ſes, Advowſons, Term or Goods that a Man 
bath | as 'Executor. What is not Deviſable by 
tbe Cuſtom of London. A naked Poſſibility. 
An Interef. A Diſcontinuance, and nothing 
but @ Right. A Right of Entry. Of things 
in Action. Deviſe of a thing which @ Man 
hath not at the time of the Deviſe, Money in 
the Court of Orphans. 


CA p. VII, 


ally Several General Rules for the Conſtruction of De- 
viſet according to Intent. Eight Rules of Con- 
ſtructien according to Intent. Of tranſpoſing of 
words wherein the intent of the Deviſor is ſuf- 
fieiem, 1. As to the Limitation of the Efta!6: 
P, | e 1. 4. 
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2. As to the * 1 of the Perſon. Of a 
certain Intent. F there be not apt words, yet if 
the Intent may be collected it is ſufficient. Ge- 
nueral and doubtful words in a Will, ſhall not 
| alter an expreſs Deviſe before, nor carry any 
| thing contrary to the apparent Intent. In three 
Caſes a Will ſhall not be taken by Intent. Where 
| the Intent of the Teſt ator ſhall be expounded by 
matter dehors. Things (ball paſs very improperly 
in a Mill, rather than the Mill ſhall be of no 
effet. The Law ſhall never conſtrue a Deviſe 
Implication in deſtruction of an Eſtate. The 
| laſt words in a Mill controul the firſt. Conſtru- 
Hlions of a VV/ill ſhall be made according to E- 
ſtates at Common Law by Deed, 2 ſome- 
thing in the Intent of the Mill appears to the 

_ contrary. VPerds are Sentences tranſpoſed. Li- 
mitat ion of a Fee after a Fee not good, unleſi upon 
1 4 Contingent Fee; ſuch an Ejtate\ which cannot 
by the Rule of the Common Law be conveyed by 
an Att executed in his life time by advice of 

Council, ſuch Eſtate cannot be. deviſed by the 

Vill of a Man. A Man cannot raiſe a Fre- 

Simple to his own right Heirs, by the name of 

. Heirs as Purchaſers, neither by Conveyance of 
Land, nor by Uſe, nor by m_ A Deviſe can- 

not direct an Inheritance to deſcend againſt a 

Rule in Law, and Caſes under each Rule. 


— — r ene po oo. 


C AP. VIII. 


Where though the words of a Vill are joynt, yet 
the conſtruttion ſhall be diſtributive, & redden- 
do ſingula . Deviſe of part of Land 
to A. 2 life, the other part to B, for years, and 
| then deviſeth all bs Lands not deviſed. Exc- 
| , Eutors to have the Lands, until they come to 
| : . 1 E their 


The | Contents. ) 
their ſeveral Ages. Three Sons, one Houſe 
deviſed to one, another to a ſecond and another 
to a third Son and their Heirs ſeverally: If all 
wy Sons die without Iſſue, tben to my Wife 
in Pee ; | Two Sons die, the Wie ful enter 
immediately. Rent-charge joynt for @ time 


and after feveral Rems. By what Conſtru- 
din an Eftate deviſed ſhall be in præſemti or 
ir futuro. * | 
10 | 9 2d 
ſe > 3% $94: 1 11 C.A P. H. 4 
T be 9 


ra- of Deviſes of Efates, e the word, ſhall be 
E- conſtyued to be words of Limit ation, or words 
me- of Purchaſe. Of Deviſes'of Lands upon Condi- 


the tion. VV here it is a Truſt and not a Condition. 
Li- VVheve it is not a Condition, but a Declaration 
Don of the Teſt ators Intention. EA Intentione. De- 
not viſe of 5 l. per Annum towards ones Education. 


by BY If @ Condition, conſtrued to be a Condition, ra- 
-4 rather than to be without remedy. Paying. Pro- 
the viſe. VVhere paying doth not make 4 Condi- 
re- tion. Deviſe Conditional and no Remainder. 
of Mbere it ſhall be conflrued as words of Limi- 
of tation, and where as words of a Condition in ſe- 
n- | weral Caſes and Inſtances ; the Deviſe being to 
a the Heir at Law in many "Caſes, makes it a 
Limitation and not a Condition, and in what 
Caſesthe Heir of the Deviſor may Enter or not. 


A Limitgtion, becauſe if 4 Condition it would 
defeat the Daughters Portions. VVhere redden- 
et do & ſolvendo małe a Condition. VVhen no Li- 
n- mitation, Contingent, but only to ſhew when it 


ud ſhall Commence. A condition and diſability of 
1d performance. | 


to | 43 O A P. 
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CAP. X. 


Where the "Remainder to the right Heir Male of 


R. D. wow living. Device for life dies in the 
life of the Deviſor, if the Remainder be good. 


| (Or) (and) of Contingent Remainder. Where 


and in what Caſe, it is not a Contingent Re- 
mainder but a Remainder Executed. VVhere it 
is not a Remainder but an Intereſt veſted. 
Where and in what Caſe it is conſtrued as 4 
Rewverſion, and not as Remainder, and why. 
In whats . Caſei the adverbs (when) and (then) 
make no Contingency. VV here it ſhall be conſtru- 


ed not as @ Remamder, but as an Executory 
Deviſe : eb — 


If hat ſball paſs by the words all, all, all wy Live- 


ybood. Totum ſtatum ſuum. The diſpoſition off bis 


 Eftate. All my Farm. My Manor. By the word 


Meſſuage. By Lands. All my Lands by the 


words Fee-fimple Lands. By Rents. The free uſe 
of Land. By Iſſue and Profits. Profits to Main- 


rain and Educate. The Profits of a Term in ſome 
caſes paſſeth nat the property of a Term. What 
palſeth by omnia'bona. By Moveables. By Im- 
woveables. By Utenſils. By Houſbol d- uf. By 
all the Profits. By Diſpoſition of the Profits to 
what Child ſhe pleaſeth. What paſſerh by cum 
pertinentiis, or appertaining. Diverſity between 
cum omnibus pertinentiis, & cum terris perti- 
nentibus. What (ball not be ſaid appurt enant 
ro it though uſed with it. What paſſeth by Free- 
hold Lands. If Reverſions paſs by the name of 
omnium terrarum & tenemencorum, which were 

in 


in bis own Hands. ( And the re Land; 
to what it extends. I give pI - 
to my Mother, to what it extends not. That the 
Overſeer of bis Son B. ſhall Let and Set the 
Lands and be Accountable, If be can Let in bit 
own Name. What paſſeth by all my Tenant- 
Right. What paſſeth by the word Mortgages. 


c AP. XII. 
What Landi or Houſes ſball Je ſaid to be deviſed 


being in the Occupation of | ſeveral, or as a 
gurtenant 0 papa with them. (Elle. 


paſs by the words cum pertinentiis. VV bere 
Land ſhall not paſs by the word (Houſe) Diver- 
ſity between the Land before ſpecified, and the 
Eftate before Jperifed. To what the words 
(uſually occupied) ſhall extend. VV hat paſſeth 
57 by (cum pertinentiis.) Mbere a Deviſe of 
„„ Lands carries not Houſe. VVhere Land ſhal 
bo be reſtrained to the property of ward, (viz.) 
ul Arable Land. (The laſt before deviſed Pre- 
YN miſſes) to what extends. VVords of the plural 


in reſpect of their Lying in ſeveral Villages, or 


all to my Mother, all 


Where) u what it ſhall extend. If Land ſball © 


- number to be ſatisfied. Vihat paſſeth by the 


we 
words (in Poſſeſſion.) By the name of the Houſe 
4 wink W. I. Lene, and be * but 
7 three Rooms, if the whole Houſe ſhall paſs. 


" = ThatVVords or Sentences in a Deviſe ſhall amount 
40 a Fes. ſimple or not. Or where a Deviſe by 
2 Conſtruction ſhall have a Fre- ſimple or not. De- 
| wiſe to one in perpetuum; To & Man & ſan- 
f guini ſuo, & ſemini ſuo. To one and bis Aſſigns 

A 4 for 


— — Sl 
4 

* 

*, 


1 mn: 


5 for] ever. To one mY poſe of at bis Pleaſure. 
To one in perpetuum during bis Life. To oneand 

. ba Succeſſors. To 4 Mas and bis Heirs. That 
y Son ſhall Sell my Land. as bis own. Deviſe 


' ſhall have the Land in Fee. Deviſe to one 


22172 between all bis Tenant-right 
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of all my Inheritance. I Releaſe all my Lands 
to one and. bis Heirs. (Heir) to what it extends. 
One having three Daughters, dewiſetb bis Land 
to bis Wike, vr bis Heir come to 21, pay- 
ing ſo much to bis Heir, and ſo much to bis two 
9 2 Daughters, if by ibis the eldeſt Daughter 


0 
\ 
4 
q 
4 
3H 
{ 


and bis Heirs, & pro defectu heredum, &c. 
to another, What Eftate it is, with @ Diverſi- 
iy. If Fee paſſeth by the word Purchaſe. De- 


_ © wiſe to ſeveral Sous, and that the one ſhall be 


Heir to each other, what Eftate it makes. Di- 
FEftate , 

of all bis Eſtate. Difference | between. 4 
Deviſe of White-acre to J. S. and bis Heirs. 
Item, Black acre, and à Deviſe of White-acre 
to J. S. bis Heirs. Item, I give Black- are. 
Deviſe that B. ſhall be his Heir. A Deviſe of 
his whole Eftate. VVhat paſſeth by the word 


 Effates. The 8 of the word Perpetu- 0 


ally. If he die before 21, without Iſſue of bis 


| Body then Living, the Remainder over,” what 


Eftate. Deviſe f | Fee-ſimple to the Dewviſors 
next Heir, quid operatur. VV/here it makes 
ot ber Eſtate than it was at Common Law. 1 
Will that my Land ſhall go to the right Heirs 


ver. 


Males and Foſterity of me, and my name for 


CAP. XW. 
. and in mm Caſes a Conditional Deviſe up- 
on payment of | a Sum 8 
Sum (ball 48 4 Fee or not. In ſome Caſes t 
X — yur Eat urn intends a Deviſe 
to be for a Debts 
and Legacies, where it is an 2 2 Liſe 
and not 4 Fee. All my ty in what Caſes 
it i intended a real Eſtate. A Deviſe of an 
Annual Rent out f the * 1 wit. 
vnal Pepment. a Yearly Payment the 
death of the 7. Ae and r the Eſtate 
comes in Poſſeſſion. AD acies out 
of Land, and then deviſet "the Lande ſelf 
| withous limiting what Eſtate. Its a Fee, tho? 


 the'word paying be mee in. No Conditional Fee 
Ine U  Traff to pay. 


- GA PIT, 


Feoffment or Surrende b be Ia 
998 il, of a "Fee IL , 1 wt oth 


between Feoffment on Confidence, and to the 
uſe o of ſuch Perſons. - VV here the Eſtates paſs 

Will, and where by the Feoff ment. SM 
27 where it paſſeth by the Surrender and 
not by the VVil. 17 Will refers to a Deed 
of Feoffment where is no Livery, Fre. ſimpie 
and not Tail, Deviſe to the Heirs of J. S. be 
being then alive if good. VP here a Copybold 
Eſtate by Vill without Surrender is good and 
how. Of Sarrender 10 an Uſe upon an Uſe. 
Authority to Nominate, to Sell. Deviſee where 
to take by the Deviſe and net by the 8 * 
| | I bere 


VP here it ſhall be conſtrued as 4 Will, and not 
a Declaration of Uſes. 1 


. deviſell 10 one & ſemini ſuo. Zo 1/{ne- Male, to 
bis Sen, and if his Sons die without Iſſue. If 
his Sow Marry and bave. any. Iſue Male. De. 
- viſe to owe and bis Wife, and to one Heir of 
their Bodies. The extent. of the word (alſo) in 
2 Will, Deuiſe to A. and bi Heirs, and for 
want of Heirs of bim to B. who is his. Heir. 
© Tranſpoſition'of words to male an Eſtate Tail. 
' (Heirs) where intended Heirs of the Body b 
Conftruttion'(or) (and.) Lands deviſed to t 
next of the name. The Survivor to be each 
others Heir if either of them die without Iſſue. 
Limitation of Fee by way of Contingency. ( Alſs) 
How. it ſhall extend. Eſtate Tail Executed. 
Deviſe for Life, and after to bis Iſſus by an 
' ſecond Wife. Iſſue. Children Deviſe to 1 
Heirs of bis Body, and the Heir of ſuch Har, 
De viſe o one for Life, and after his Death to 
bis Iſſue with power to make a Foynture. Lands 
deviſed in the former 2 the Mill in Fee, 
and in the later part in Tail. | 


* 


CA p. XVvIL 


Lands deviſed for Life by words expreſs by Con- 
ftrultion or by Implication. Deviſe that J. 8. 
ſhall Euter into bis Eſtate. To J. D. and bis 
Eldeſt Male, Deviſe to one for Life, the Re- 


mainder 


— 


Where Deviſces in Will ſhall take as 


| The Contents. 
mainder in Contingency. One Honſe 10 bis el- 
deft Son in Tail, anorber to bis ſecond Son in 
Tail, &c. and if any dis without Iſſue, the Re- 
minder to the Survivors equally. Deviſe to R. 
and M bu Children. Deviſe to a Man and 
his Child Eftate for Life and not 4 Fee, 
tho charged with an annual payment: * 

life and not Gardianſhip only. Devil, 


600 J. to my VVife to be paid to W. Fer tbe 


Parebaſe of ſuch Lands ſetled on my 
Ee and tbey were not l D Diver- 
ſity between the Quantity and Quality of the 
Land. VVords where not to be taken abſolately 
but relatively. The word (elſewhere) to what 
is extends. | 


CAP. XVIII. 


or as Tenants in Common. Equally 10 be di- 


vided. And a diverſity obſerved.  VPhere 


thoſe words make Foyntenancy, or a Tenancy 
in Common. A Deviſe to them and their 


| Heirs, and the longer liver of tbem to be e- 


qually divided between them. The Reaſon why 
equally to be divided makes a Tenancy in Com- 
mon at the Firſt. Part and Partlike. Where 
equally to ĩbe divided, goes not to the continu- 
ance of the Eftate but to the ſeweral Occupation. 
Where (reſpectively) makes @ Tenancy in Com- 
mon. Dewviſe to three, and that the Survivor 


ſhall be each others Heirs. A Deviſe to two in, 


Fee, the [ame Lands by ſeveral Claims. A 
Man deviſeth Lands to bis two Daughters be 
ing bis Heirs. A Deviſe of Lands to his Wife 
for Life, and afterwards to ber four Dangh- 

| ters 


Foymenants f 


| 
| 
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3 ters equally" to ht divided between them ſhar: 
"8 ' » 81d ſhare like, to have to them and their Heir; 
F -} &rtry.; of. one at vis fu Age daes nat 

ji tbe .\Foyntenancy.'of Lands being firſt. Ws 
| ration by Rundale and Elies s Caſe.'. A third 
; part in Common...of .an., Eftate Tail in. Po 
i . ſeſſion\ deviſed. \ A war before, limitted to 
=. _ what ir extends, A later Deuiſe where it 
1 % | Comtroals and Rewokes'. former Remainders. 5 
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Of Deviſes of a Term for Years. Where thei 

Intire Term paſſeth. What Limitation of s | 

1 | Term may be aſter a Life and no further. 

| The Remainder of a Term upon the Death = © 

| | of one "without 1ſſne, or without Iſſue then | 

f Living. And the Diverſity. | If J. died with- 

| in tbe Term, then E. to have ſuch Teunm. 

Term where ſhall have reference to the time 

and not to the Ef ate. Deviſe of a Term to 
Executor. Where they (hall take as Executor. 
| and not 4s. Legatet.. Of Perpetuities of 4 
| Term. Lands deviſed to J. S. and the Heirs 
| Males of bis Body. | Where it is @ meer 
Intereſt and not a Contingent Eſtate. Inter- 
| | IT eſt and not a Poſjibility. Deviſe of a Term 
in Remainder not to Alien nor Deviſe. A 
| | Deviſe of ſo much of bis Term as ſhall bein 
| Arrear at bis Death, Good. Where the in- 
dire Term paſſeth. Deviſee of @ Term in Re- 
mainder may Aſſign er Releaſe to bim in Fee. 
Where an Eſtate deviſed ſhall be 4 Rever- 
fon, and not a Remainder, and why. Of Per- 
| petuites 
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petuites in Fee. Terms waiting on the | 
Inberitance. ' A” brief recital of © the + Þ 


Reſolution in the Duke of Norfolk's | 
ory oy ws a > 


dS JS TD 62 Yi VAN . TO. 

F Executory Deviſes. The Original. And 
the Reaken and Nature of ſuch Deviſes. 
A Man may Deviſe by, his laſt Will an 
Eſtate in ſuch manner as he cannot do by 
any Act, or Conveyance in his Life-time, 
Pell and Brown contradicted by Jay and 
Jay's Caſe, and by Pluncket and Holm's 
Caſe.” The Remainder of a Term upon the | 
death of one without Iſſue void; with- 
out Iſſue then living is good, and the 
Reaſon. Limitation of a Fee, upon a. Fee 
good by way of Contingency, or Executory 
Deviſe. Why a Recavery ſhall not bar 
it. A Contingency upon a Contingen- 
cy operating ſeveral ways. A Deviſe 
upon a double Contingency. A Deviſe 
of a Term to one” for Life, and after 
is Deceaſe to another, during the reſi- 
due of the Term to another. Caſes of 
Executory Deviſes of Freeholds, A 
Deviſe to three Sons ſeverallß of 
ſeveral parts, and if any die bis 
part to go to the other; the Rever- 


en | 


* / 
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upon the eldeſt „ thit dero 
ingent Ano inider to _— 
| Fs goo way of Executory I 
what Caſes (when) and (then) — no Contin 
gency, Intereſt and not 4 Poſſibility. Poſſibilu 
meer Contingency, preſent Intereſt. Diverſit 
between Contingency. Authorit 7 and no Inter. 

t 


eff. De viſe with a Power to let Leaſes. Es. 
ecutory Intereſt. Not grantable ſo a i 
remain, only 4 Peſſibiluy. Al Deviſe 6d *. 
uu not made good ; in Equity. © 
CAP. XXI. . 
Conditions. Conditional Deviſen. Condition bro 
ken for not doing it in convenient time. Condi 


tion not 10 Sell. Reddend' & Solvend?. Con- 
ditions in Law, in Will, (to pay). amounts tt 
4 Condition in @ Will. What ſhall be intended 
2 Sale within the Intent of a Will, Limits 
tion and not 4 Condition, Condition not * 


rjll notice. (When) where it makes @ Legac) 
Conditional. Condition ſubſequent. 2 ion 
precedent. Term ed on Condition ſubſe. 


quent. What Deviſe ſhall amount to an Ali. 


enat ion or not. Condition in a Will is, that 


the Wife ſhall not do VVaſt, and ſhe takes 
Husband that does. Condition precedent. Land 
deviſed af tory coal, uſe 1 
curors, and no refuſal is Fo 


-z 
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CAP. XXII. 
D Eſtates in a Will by Implication. 
7 — N Caſe no Eſtate 2 be to 
the Wife by way of Implication. Croſs Re- 
mainder by Implication. Where ſuch Crofs 
Remainder ſhall be, or not. A general Rule 
If pars of. the 
ſhe ne⸗ 
ver by Implicetion in the reſidue. The 
word (elſewhere) not to paſs an 
Implication. 5 


Ap. XXII. 


Deviſes of Lands to Superſt itiaus Uſes. Deviſes 
to 4 Corporation. Good by @a knawn Name, 
though not the very Name. Stat. 34, 35. 

H. 8. Stat. I & 2. P. & M. c. 8. The Sta- 

en gute of Wills allows not of Dewiſes to Cor 

* rations in Mortmain , yet within the relief 

io of the Statute of Charitable Uſes. Preſident 

woe ll of a+ e cannot Dewiſe any Lands to the 

Ali College and why. Landi deviſed to Superſi- 

that tious Uſes. — — 0 C 

notwithſtanding 4 Miſnoſmer. Dewiſe, to}. S. 

Dean of St. Pauls, and the * J. 8. 

dies before the De viſor, get good. What 
Uſes now at Common Law are made good 

by Decree of Charitable Uſes; 1 The war in 


the Statute of Charitable Uſes, dimited and! 


\ appointed will enable 4 De 


Deviſe though in 
Mortmain. "= 


CAP, 


ations 


1 
| 
| 


* 
C AP. XXIV. 


Il his Land. And the Land deviſed 
to his Executors to be Sold, and the Divtrſit 
The Executors not to keep the Land in they 
own Hand. Where it 'is @ Legacy in La 

or "Aſſets, or not. That his Executors ſhall 
Sell bis Lands by adviſe of A. and B. A. dies 
Deviſe of one part to his eldeſt Son, and the 


Diverfi between 4 Deviſe, that” bis Exceutor 
| ſhall Se 


reſidue to his youngeſt in Eee, and if bot 
die without Executors then to be Sold, if "they 


can Sell any part till both are Dead. Execu 
tor of an Executor not to Sell, Lands in 
Truſtees Hands by wertue of a Deviſe to b. 
Sold not forfeitable by Attainder. Lands de 
viſed to be Seld for Payment of | Debts." Good; 
in the Hands of the Executor, not to be con- 
tributary , Otherwiſe in caſe of Adminiſtra- 
tors, and the Reaſon of the” Diverfity. De. 
wiſe to pay Debts in a Schedule, then the Te. 
 ftater Mortgageth part of the Lands to A 
the Eftate veſted in A. upon —_— of” "the 
Schedule Debts, Deviſe ef *Copybold to be 
Sold were the Vendee is in by the Will 
Landi decreed to Sold, and the Heir to joy 
' though the time to Sell was elapſed. + Land. 
appointed to be Sold, but not deviſed, nor 


no Perſon appointed to Sell the ſame. + In 
what - Caſes Feoffees may Sell contrary. to 


their own Feofſment. Deviſe of a Term not 


_ extin} by the. Inberitance diſcending. Frof- 


fees in truſt deviſed to Sell, they Infeoff others. 

2. If the ſecond Feoffees may Sell. Deviſe 

void not naming 4à Vendor, not made good in 
: Equity 


The Contents. 
que,; bet relieved in Parliament. No 
Perſon appointed to Sell, who ſhall Sell. Where 
the Surviving Executor may Sell or not, Stat. 
21 H. 8. Cap. 4. explained. Executors not to 
enter, fell . Attorney Diverſity between a D:wiſe to 
pay Debts, and a Deviſe to pay Legacies. 
Authority not an Intereſt. Lands deviſed to 
Executors to pay Debts, they bave a Chattel 
and no Frebood, and why. Deviſe that if 
„5 ud that bis Executors had not ſuffi 
diem to pay Debts, then to Sell Landi. Af 
fut r not. A Deviſe to Sell to perform 
% Wills ( viz.) bis own. and bis Fathers, 
* Where there ſhall be 4 proportionable ſhave 
betten Debts wpon Bonds, and Contract i, a- 
mer of Debts upen Judgment. Where the 
"perſonal Eft ate to be applied in Aid of the 
Hur. A Deviſe for Tears for Payment of 
Debts, "if tbe Profits ſurmount the Debts they 
ſhall go to the Heir. Aliter in caſe of Ba- 
torr and Feme, Where the Surpluſage ſhall 
not be intended for the Heir. The Executor: 
are in ſuch Caſes bound by a Fine and Non- 
claim. Of Deviſes of Lands to be Sold fer rai- 
ng Portions. Diverſity between Selling of 
Land. to pay Debts, and to raiſe Porgions. 
Diverſit ies between a Deviſe of Sum in Groſs 
A. B. C, &c. and to male Proviſion for 
younger Childrens, Money to be raiſed out of 
- the Profits. Survivors of a Truſt, Sale good 
'by \ Executors , though it is not expreſſed by 
whom the Land ſheuld be Sold. Eſtate de- 
viſed to be Sold for increaſe of bis Childrens 
Portiont, and # Child is Born . ſinge the Wil 
before the Teftators Death, if that Child (bail 
 bave @ ſhare. Interereſt decreed for. Mainte- 
oy , 


nance. 


Portions, Lies by ' way of Ace 


C A p. XXV. — 


Of Deviſer of Lands to Children , * „ 
xecutors or others till they come t A 
Deviſe to Baron and Feme , the Remain: 
to their Children: To Exaewtors till J. 
comes to Twenty one Years of Age, the 
wainder to bim in Fee. Cd ate: 
the Wife de anno in annum #67 te 
come to Twenty. "The den ar before Tu 
ty, ber Estate it "determined, Dewi 
Lands to two Sons, and tb r e 
Bodies, —— the Executors 1 ks 
come to Twenty one , Son 41 
they parts Geert 6s they come t Ag 
| Overleers to Set and Let. Autberity and 
* Intereſt, that bis Wife \thall tale vhe + Profil 
ef bi, Landi until it is 8 Deviſe of 1 
Lend it ſelf, aliter of 4 Conſiderations. De 
wiſe to bit eldeſs Son to take the Profits fi 
bis youngeſt Som comes te Twenty one Tear! 
the eldeſt Son ſhall bave 4 Fee in the i 
term. The er Children -where to | 
taken as diſti — frem the Haw 
Law. Intereſt * not 4 C 4 
Intereſs and not 4 bare Truſt. Both. part 
of 2 "Condi to be obſerved. A 
7 a Legatce died 3 the 
» yet the Money decreed o 
Talente not to be diſcounted aut 1 rhe 
Childs Portion, If bis Ses R. die befare I. 


ſue 


— eee rr 


* 
112 


bs 
* 
of 
4 


— 


| ference between a ſpecifick Legacy, and 4 L. 


Intereſt, and the Money called jn before "th 
Teſtators Death. No Afton en g be Caſt for. 
Legacy. Commiſſum fide: * What Sm 
'"Groſs need not to be demamded, Mb pol. 
- ſeth by Indenrure of Lelfe deviſed” Ib 
ſetb by Obligation. The Teſt ator by b Will 
| deſires bis Executor to give the Plaintiff 200 
Land appoimed to be Sold, and the Money ti 
be diſpoſed to, &e. No Legacy. in Law, no 
* Aſets,." differ ence” between 4 Legdey und 
- Truſt. | How far thiſe wortls (o my" Pon 
Kindred) ſhall extend in u Deviſt: Specific 
Legacy, Teftator whereas be ce N. 5 L. b. 


legacy paid to the "Father of an Ia fant wb. 
rhe Legatee. How the Law is, when The L. 


Late dies before time of Payment in ſever 
Caſes and Diverſitiet. Remedy for a thing 


Kent. cborge "with a nomiſe pbenæ deviſed 
* Releaſe by Deviſee of 4 Ren of all Ad. 


ons, &c. where L Dewviſt ennrer n 4 Nen 


Seck. A Rent dtwiſed out F Num x 
= : => ** Pon 


er 
5 > Ws 


. N * 7 " 
1 d ni Sag 
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gacy in numerato. Legacies out of Money a 


ful: 


vu bave bis Executor to mike it up To |, 


proved Inſolvent; What is 4 gbod Plea again} 


deviſed and in what Court. What may bt 


- 


| 3 in lar of a Legacy ar Exccutrix «t 
; V. 13 7 


CAP 


The. Oontants. 


* wh N 225 wat ns 38 Nr 172 
1 W 15 Br wo 10 vr . 2 der A* 


rem TS 0 AP. "VAL 


* WET. Mu x a n 


. 0 | Bs *0 zun Am dtc N 4 bo 16 
of, Pleadin ge. 37 2 Land 10 51. Wife 
fin Life, "in al not find ſufficient 


of his Goods ys due to bim to ſatiſ- 
fie his Debts then to Sell. And the Plea- 
ding. Whether in a ſpecial Verdiſt it muſt 
be ; that the Land was Socage. How mn 
4 Plea. In the Plea it is not alledged that 
the Deviſor died poſſeſſed. A Deviſe to A. 
Ponta n if be die withom" Iſſue, 
[hall ret. over, bow to be "Pleaded. 
pe ones of „ Condition." "Refuſal, 
, Agreement o 2 

— ee ain for —_ 
r bim ſelf 4 I Eftate: iTraverſe. 
"Where th) Maw muff Plead the > es died 
"ſieve. **" Afſens of "the Exeruror not Pleaded, 
buy chat "be . virtute is. The 

Toft tor . Money to be paid, and 

Laer 80 * Payment, 1 muſt be 4 
oh add A. voluit & deviſa- 
"'vit* © 4 Condition 10 permit bis Wife to make 
4 Will te be 1 1% &c. bow to be pleaded. 

© Avttment.” Deve vo 4 Wife for Lafes, this 
mh no be"averred" 10 be for ber Foynture. 
Tb De viſe # Conſidiratiom in ir ſelf. 
- "Twv' Rules "of Avrrmentz. Where 'the Is- 
rere of the Dewiſer may be averred or pro- 
bt ved 7 matter dehors or not. In" what 
at caſe Teſtimony ſhall be allewed to prove 
the Intent: or not. What may be holpen by 

A verment. Averment may be for the diſ po- 


«futon of rhe Eſtate , thouzh not for the ma- 
king 


— . 


Je to add any thing. A Will cannat 
des Teſtamerits,, +: - & 


5 


1 


Evidence, Witneſs, Trial. | 
_—_ to 4 Will, if be — * his Interef. 


| any Pariſhioner may 
— agree to the te Deviſe for 


| Caſe Teſtimony ſball be allowed to prove 


— * In wc A * . 


The Cantents.- 


Ling of the Eſtate, otherwiſe then the Will u. 


The name of the Ieviſor not in the Will, 
yet good by  Mjepiment.. n Averment may 


o words only without Writing. Of M 

in Curia, in 
+ what Cdſes neceſſary tr . de, ar 
"ew NT Ro 


ITY SY nl 


=. LW 


W 


4 Deviſe for Maintenance of the Poor, 

x be 4 Witneſs. If theWit- 

Life its good 41 

to that, though they diſagree as to the Limi- 

_ of the 2 wherein 6 Legatee 

s competent Witneſs. atee or De- 

wiſe of an Annuity. How Rage be a Wit- 

Bill, Anſwers and Depoſitions. In m—_ 
t 


of rhe Reverſion 


Intereſt. Tryal. Deviſee 


proves in Eftat: only, and the Action for 


| Rent 10 be GA Sher the Land lies. 


Tryals and Suits ff 


Legacy proved 
one Witmeſs, 


þ and Probib = « 2 5 devil, Pris" 


Te aments, and pr Adminiſtration , 
denied . be TS the Temporal 
Courts, 


CAP. 
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Revocation and Republication. Partition of 4 Te- 
nancy in Common, not 4 Revocation. Several 
Caſes of Revocation at Common Law. The 

= 32 of Frauds and Perjuries conſidered. Bar- 

Sale, and the Recovery is a Revoca- 

Im Since the Statute. Mill ſigned by the Te- 

ffator, and 4 Rewocstion on the [ame Paper not 


figned. Caſe of Republication. 
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OF LAST 
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CAP. I. 


The Nature of a Laſt Will and Teſtament, Mritigg 5 
or Form of Words. And what will amount to 
.'S 


4 Laſt Will, or not. 


., voluntas in Scriptis when it concerns 
Lands; and Teſtamentum when ic con- 

rns Goods and Chattels, 1 Inf. 1 11, 4. 
The Lord Dyer uſed to ſay, Wills are like Acts 
pf Parliament; the Teſtator is the Law-maker, 
the Deviſe the Law, and the Judges the Expoſi- 

ors. . ; | 

| ſhall explain the Nature of a Will by fome 


ew Rules, and Diverſities, and Forms of Words. 


_ T Law it is commonly called Ultima vo- 


3 A 


ills and Teſtaments. 


W. 


* 
P eo Oo O_o ooo — 


— — — — 


2 The Law of lat 
Deviſeimports A Deviſe imports a Conſideration in it ſelf; i 
Conſiderations. cannot be averred to the uſe of any other than t: 

is . the Deviſee, except ir be expreſſed, 4 Rep. 4. Ver. 

you's Caſe, and then a Deviſe may be to the ul: 
of unother; but if ceſty que uſe refuſe the uſe, th: 

Deviſee cannot take it, 1 Leon. 25 3. Hartop' 

. Caſe. | 
Ultima woluntas Teftatoris perimplenda eſt [+ 

cundum veram Intentionem, I Inſt. 322. b. 
The Intention ſhall never be taken to be again 
the expreſs Letter of a Will, Cr. El. 49 8. Bacon 


and Hill, vide infra Intention. Bo, 

No word in a Deviſe or Grant ſhall be void} ore 
if it may have any good expoſition, Cr. El. 6960 +. 
Leven and Cox. 1 

The firſt Grant and the laſt Will are of th it a 
greateſt Force, 1 Inſt. 11 2. b. TEC ph 
, Falſe writing hurts not the Will, if the Teſta * 


tors meaning may be found out, Stiles 301. Tay 
lor and Wells. 


If there be two Teſtaments, and they be 0 W 
diſtin& things both may ſtand. of 
Difference be- Obſerve a difference between a Conveyance t 
| tween Convey- Uſes, and a Will: In a Conveyance to Uſes, there ef 
— gy may be Interpoſition of other Eſtates, and the re. De 
; e @mainder ſtand good, becaufe this remainder de- 2 
; pends and hangs on the firft Root; but in a Will, 
the remainder ſettled muſt follow «the Rule off T1 
Law; after the death of the Deviſor there is no mc 
Root nor Spring then, Carter's Rep. 175. Rundale gie 


and Eeley's Caſe. La 
In Plowden's Commentaries, Brett and Rigden's 
A Will hath Caſe its ſaid, a Will hath three parts: 1. bh ſhe 


three parts, tion, and that is the writing of it: 2. The pub: T, 
liſhing of it, which is the progreſſion: 3. The 10 
death of the Teſtator is the conſummation of the gif 
Will. By Finch Lord Chancellor; Power to ig 
revoke by Deed or Will under Hand or Sea), 


Was 


Wills and Ceſtaments. 3 


was well executed by a Will ſubſcribed with the Will a good 
name of the Deviſor, albeit never ſealed, there tele of 
being a full intent of the Deviſor appearing, who Ss For 
had the whole diſpoſing power, eſpecially in Equity ee” 
where the ſtrict Rules are not neceſfary. So was 
the Counteſs of Oxford's Caſe, and Cumberford's 
Caſe, 2 Roll. Abr. 26 2. tit. Power; and a Decree was 
accordingly, 3 Keb. 551. Smith and Afton. 

A Will which was entitled Articles of Agree- 
ment, and began, It is agreed between the ſaid 
Nicholas and Walter, that Nicholas being fick in 
Body, gives, gc. in conſideration whereot Walter 
promiſed to pay ſeveral Legacies, and the conclu- a wi good 
ſion, as in witneſs whereof the Parties have inter- tho? in Fora 
changably ſer their Hands and Seals, and delivered of articles. 
it as their Act and Deed. Yet per Cur. This is a 
good Will, and being ſuch ir is e though 
Maynard ſaid it could not, being delivered as his 
Deed, 3 Keb. 310. Green and Freud 525, and it 
was given in Evidence, that he intended it for his 
laſt Will, which the Court ſaid was a good proof 
of his Will, 1 Mod.117. Meſme*s Caſe. 
A Deviſe may be to the uſe of another; and if A Device way 
ceſty que uſe dies in the life of the Deviſor, the be to the uſe 
Deviſe is void, as in Brett and Rigden's Caſe, K 3n0iber: 
2 Leon. 254. * | 

Note, It was faid in Gunton and Andrew's Caſe, 
The Statute of Wills, 32 H. 8. c. 1. had begotten 
more Debates, Suits and Troubles than it reme- 
died, and was of greater miſchict than the Common 
Law, 3 Keb.450. 

A Leaſe was made for years, upon Condition he 
{hall not Demife the Land or Aſſign over his 
Term, and by his Will he deviſed it; the Condi- Will is an A. 
tion is broken, for by this Deviſe the Term is licnation, and 
diſpoſed by his Gift, which is an Alienation, and ſo a breach of 
is as ſtrong as any other Alienation, Cr. El. 330. a Condition. 
Barry and Stanton. | | 
ES B 2 Reg. 


. aſt Will, a 
Revocation, 
and the State 
paſſeth by the 
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The Laue lat 
Reg. In common intendment of Law 4 Will ſhall. 
not be ſuppoſed to be made per Colluſion, 1 1»f. 
578. b. V, went beyond Sea, and wrote a Let- 
ter, that his Land ſhould go in ſueh a manner, a 

good Will, Mors's Cale 299. Weſt's Cale. 


% 


bat writing will amount a to 4 Will, 


A Note was produced at a Tryal at Bar in E- 
jectment thus, (viz.) May 20. 1667. Mr. Sa- 
muel Bates did declare and expreſs, that James 
 (Leffor of the Plaintiff) ſhould have the Land to 
him and his Heirs, and that his Brother Stephen 
ſhould have a 1c00 l. which he owed him, paid 
out of his Stock, which was written by a Phiſitian, 
and the Teſtator was asked if he approved it, who 
faid Aye, and Sealed it: The. Court inclined, 
that this being animo Teſtandi might be a good 
Will, 2 Keb. 345. Dine and Monday. 24 

upon a Covenant to ſtand ſeized, a power of 
Revocar ion be reſerved by any Writing ſealed in 
the preſence of thrce Witneſſes; a laſt Will is a 
Revocation within that power, and the new Eſtate 
paſſeth by the Will as a Will, and cannot be a 
Declaration of Uſes upon the ad Covenant, Heb. 
312, 313. Kiblet and Lee. 

A Deed indented in which are ſome Expreſſions 
of his being Sick, and good Evidence that he in- 
tended it for his Will, ſhall be his laſt Will, 1 40d. 
117. Green and Proud. 23 | 

C. M. was ſeizedin Fee, and made a Writing in this 
Fornf, This Indenture made between C. W. of the 
own Part, and J. S. and V. S. of the other Part. 
Whereas there are divers Debts. owing to C. . 
and having an intention of raiſing Money for 
younger Childrens Portions, and for payment of 
his Debts, although his perſonal Eſtate come not 

| in, 
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Willis and Teſtgitients. 

in, in Conſideration of 5 J. did Grant, Bargain and 
Sell to the ſaid F.O. and . S. the Land on Truſt 
to Sell after his deceaſe, the Money raifed by Sale 
to þe employed as followed, and named divers 
Perſons to receive ſeveral” Sums, and the reſt of 
my faid Money and Plate, 1 Give and Bequeath in 
— 0 following, &c: This was agreed to be a 


—_—_— — n 
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Codicil, Nuncupative Will. 
Of a Codicil and of a Nuncupati ve Will. Codicil 


to be proved before one can have relief for a 
Legacy. Where a Nuncupative Mill is good not- 
withſtanding the Statute of Frauds and Per- 
furies. In 4 Nuncupative Will the Executor not 
to be altered. When a Codicil may amount to a 
new publication or not. The Statute of Frauds 
and Perjuries as to Nuncupative Willi. 


The Nature of a Codicil. 


z 
Codicil is a Will but wants an Executor; a 
Man may make as many Codicils as he will, 
and if a Man die without Will, they muſt be an- 
nexed to the Letters of Adminiſtration. 

A Teſtator made his Will, and the Defen- 
dant Executor; and afterwards declared his Will 
to be, that the Plaintiff ſhould have a Bond, upon 
which he owed the Teſtator 20 J. and died: 
The Defendant proved the-Will, but not-the Co- 
dicil, and to compel him to do ir, the Plaintiff ſued 


in him the $ piritual Court, or before the Commiſſi · 
= Ly oners 


© 


The Law ol lat 
oners for probate of Wills, Anno 1659. pending 
which Suit the Bond was put in Suit at Law, and 
to have the benefit of this Lagacy and — the 
Suit, a Bill was preferred in Equity; vpon 
the Defendants Lag and — the Depo- 
ſitions and hearing their Teſtimony, who proved 
e e the Wr ng the Plaintiff the Bond: It was | 
» Legacy in held by the Court, that no relief lay here for the At 
Chancery be» Lagacy before the Codicil proved, and that it wa A. 
fore the Codi- to be proved in the Eccleſſaſtical Court and not 
eil proved, here; but wien it is proved and made part of the W. 
Will, then it will be proper to be relieved here a- 
ainſt the Bond, by reaſon of the Legacy and not i not 
fore: But the Court ſupported the Injunction till - 
the hearing before the Commiſſioners, Hardr. 96. If 
Took againſt Fitz - John, the Executor of Fitz 
Fohn, and fo was Dame Swinnerton's Cafe, in an 
_ 7. Stonywell's Caſe ; the Husband makes his aft 
ill in writing, and makes Elix. his Wife Execu · I * C 
trix, and after ſome Legacies paid gives all the Re- for 
ſiduum of his Eſtate to her, Elix. dies in his life time, An 
then the Teſtator having notice thereof makes a PA 
Nuncupat've Codicil, and gives to George Robin- 
jon all that he had given to his Wife, and died : 
Where a Nun- The Queſtion was, Whether this Nuncupative 
cuparive Codi- Codicil be allowable notwithſtanding the Statute of ba 
ci: i £000 der Frauds and Perjuries ? And reſolved, this Nuncu- fi an 
Sarees - pative Codicil is good; for by the death of Blix, i 
rants and before the Teſtator, the Deviſe of the Reſiduum 
Pe: jurics, became totally void, and fo there was no Will qua: 
tenus as to that part, and ſo the Nuncupative Co- 
dicil was quaſi a Will for fo much, and was no 
alteration of the Will as to ſo much, becauſe there 
was no ſuch Will, its operation being determined, 

Ray 334 
' Reſolved, Where A. by his Will bequeathed 
ſeveral Legacies to B. C. cc. ſeverally, and 50 l. 
Legacy to D. is inſerted by Force or Fraud, this 
SEE | | : | bequeſt 


* 
2 
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vequeſt to D. is void, and no part of the Will; Where a Co- 
herefore A. by his Nuncupaive Codicil might dicil is an ori- 
after Deviſe that 50 J. to another, for it is an ori- Sinal bequeff. 


ginal bequeſt of that 350 J. Ray 335. 


If a Codicil be. by word they in the _ 


Court will compel them to add it to the W 


Where a Codicil may amount to a new publi- 
cation. Vide Cro. Eliz. 493. Beckford's Cale, and 
Mor E 51 9. ö 
If A. be poſſeſt of an Eſtate of 1000 J. and by la a Nuacur i- 
Will in writing gives 500 /. of it to B. he may ive Will che 
give the reſidue by a Nuncupative Will, ſo he do m leg 
not alter the Executor. Ray 335. a 
R. B. being ſeized of Lands in Fee, and having 
Iſſue, R. his younger Son ho had Iſſue R. by his 
Will in writing he deviſeth Land to R. his Son 
and his Heirs, and gives to his grand Child R. 100 J. 
after R. the Son dies, and after R. B. the Father by 
a Codicil in writing deviſeth part of the Lands be- 
fore given to his Son R. by his Will to another, 
and Wills that the Codicil be annexed, and made à nes publica - 
part of his Will, and the ſame day republiſheth his tion not in vri- 
Will; and then alſo animo Teſt andi by word de ting aſtera Co- 
clares, that his Grand · child R. ſhall take and have dicil annexed, 
by the ſaid Will as his Son R. might take and 
have ; the Deviſor dies, and R. the Grand-ſon 
enters, and the Daughters, and Heirs of V. el- 
deſt Son of R. the 2 enter upon him 
and Leaſe to * Plaintiff. Judgment was given 
in B. C. for the Defendant, and in B. R. upon 
Error the Judgment was reverſed. 1. The new 
publication whereby the Teſtator did declare, that 
R. B. the Grand-ſon by the ſame Will ſhould take 
and have as the ſaid R. his Father might take and 
have it, not being in writing, cannot paſs any thing 
to the Grand-ſon, Pl. 345. Bret and Rigden's Caſe. 2. 
I give tomy Son R. B. and his Heirs for ever; the 
Grand. ſon cannot take by theſe words, the Son is 
B 4 never 


The Law of lack 

never taken for Grand: ſon, and t 1H are diſcrimi- 
nated in this very Will, Raym. 48. Steady Caſe, 
Sir Tho. N 25 Meſme Caſe. * Lide J 
318 Hill. 3 eh os * 

y the Cath Frauds-and Pub rjuries no Nun- 
23 Will ſhall be good, whereby the Eſtate 
thereby bequeathed ſhall exceed che value of 391. 
that is not proved by the Oath of three Witneſſes 
(at the leaſt) that were preſent at the makin there- 
of, nor unleſs it be proved, that the Teſtator at 
the time of pronouncing the ſame did bidd the Per- 
| ſons preſent, or ſome of them bear Witneſs, that, 
that was his Will or to ſuch effect, nor unleſs ſuch 
Nuncupative Will were made in the time of the 
laſt Sickneſs of the deceaſed, and in the Houſe of 
his or their deen or Dwellivg, or where he 
or ſhe hath been reſident for the ſpace of ten days, 
or more next before the makin of ſuch. will, 
unleſs where ſuch Perfon were ſurprized. or taken 
Sick being from his own Home, and died before 
he returned to the place of his or her Dwelling : 
And be it further enacted, That after ix Months 
paſſed, after the ſpeakin of the pretended Teſta» In: 
mentary words, no Teftimony U be received Who 
to prove any Will Nuncupative, except the ſaid et | 
Teſtimony, or the Subſtance thereof were com- ſpo 
mitted to writing within ſix Days after the making || 14 
of the ſaid Will. And be it further enacted, That A 
no Letters Teſtamentary, or Probat of any Nun- 17 
cupative Will, ſhall paſs the Seal of | any Court 
till fourteen Days at Tie leaft after the deceaſe of 
the Teſtator be fully expired; nor ſhall any Nun- 
cupative Will be at any time received to be proved, 

unleſs Proceſs have firſt iſſued to call in the Widow 
or next of Kindred to the deceaſed, to the end 
they may conteſt the ſame if bs pleaſe, 


GAS 


- Willy aud Cetaments. , 


1 CAP. II. 
Wbac Perſoos may make a Wil. 


bat Perſons may, make 4 Will or not. Of Wills 
made by, Feme. Coverts and Pleadings thereon. 
Of, the conſent of the Husband to tbe Wives 
making ber Will, and how bis Aſſent muſt ap- 
pear, and what is a good proof of ſuch Aſſent, Of 
4 Dewiſe by a Femme Covert Executrix. Devi- 
ſes, by, Infants. Of new Publication when at 
Age. At what Age Infants may make @Will 


— 


as. to Good.. 


A Man of non ſane Memorie cannot make a 

Will, for that he hath not a diſpoſing Me- what « diſpo- 
ory, Which is not ſuch a Memory as to anſwer fing Memory 
miliar and uſual Queſtions 3 but he ought to have is, and where 
diſpoſing Memory, ſo as he is able to make diſ- to be tried. 
lition. of his Lands with Intelligence and Rea- 
n: And this is the Marqueſs of Wincheſter's Caſe, 
ho being Sick and multa provectus ætate was 
ot of perfect Memory, 6 Rep. 23. 6. And this 
ſpoſing Memory ſhall be tried at Common Law. 
Ideot cannot make a Will. 185 
A Lunatick may make a Will in his Lucidis 
er vallis. W 88 


Fene Covert. 


Feme Covert on Articles before Marriage with Pe rmiſſon for 
o of her Friends was to be permitted ſo to do, tbe Wife to 
d the Husband to. pay Legacies deviſed. Per y_ 3 
r. Her Will is void, and the Husband bound 8 
iy by the Articles to permit it, Prohibition grant 
3 Keb. 624. Brekgs and Turner. _ 

c 


10 _ .»\The-Law of laſt 
The Condition of a Bond was, Whereas be had 


taken A.S. a Widow to Wife being polleſt of dM; 
vers Goods, if he ſhould permit his Wife to make, 


a Will, and to diſpoſe in Legacies' as much as ſhe 
reme· Corert Would, not exceeding 50 l. &c. The Defendant 
may make a pleads, ſhe did not make a Will. On Iſſue, it wa 
Declaration in found ſhe made a Will, and diſpoſed of divers Le. 
uy of a gacies not exceeding 50 l. but that ſhe was Cover 

* at the time of the making. u pro Quer 

For this is a Will within the intent of the Condi- 

tion, and the finding ſhe was a Feme-Covert'is 

nut material, Cyo. Car. 2 19. Marcot and Kinſman, 

Such like caſe is Tilley and Peirce, Cro. Car. 376. 

Per Cur. Though a Feme-Covert cannot make 4 

Will without her Husband's aſſent; yet ſhe may 

make a Declaration in Form of a Will. And per 
Pleading. Cur. It was good enough, though the Pleading 

was that the ſaid A. voluit & deviſavit, and na 
that it was appointed by her. 
The condition of a Bond was, That whereas the 

Defendant had married ſuch a Woman being a Wi 

dow, if the Defendant ſhould permit his Wie 

to make a Will of her Husband's Goods to. the 

value of 100 J. to be paid within one year after 
Condition to her deceale, that then, &c. The Defendant pleads 
permit a Wife That he permitted his Wife to make a Will, the 
fo make  %ill Plaintiff demurs. Per Car. He ought to have 
1 pleaded that he paid accordingly, for otherwiſe he 
Goods value doth not anſwer to the Condition, but only to one 
1001. to be part thereof; for (to be paid) is all one, (and to 
raid, plead he pay) other wiſe, it is an idle thing to permit her to 
3 not make a Will if he doth not pay, Cro. Car. 597. 
wo” Sherman and Lilly, . 


If a Feme-Sole make a Will, and deviſerh her; 


Land to 4. and after takes B. to Husband, and 
aſter B. dies, and the Wife ſurvive him, the Will 
remains good, and is not countermanded by the 
Marriage, Plowd 353. 4 Rep. 60. b. 


The 


Altus and Teftawients. 


Nh the Deviſee is countermanded in Law, 4 Rep. 
bo, Fors and Hemling. - TOS DATA. 5 

If there be an Agreement before Marriage, that 
he Wife may make a Will, if ſhe do ſo its a good 
ill unleſs the Husband difagrees, and his conſent 


w is the ſame, though he knew not when ſhe 
Job nade the Will, which 
-Wmbulatory,” as in others till the death of the Wife, 
ut if after her Death he doth conſent, he can ne- 
afterwards diſſent. | 
2. If the Husband would not have ſuch a Will 
o ſtand, he ought preſently after the death of the 
ife to ſhew his diſſent, 
3. If the Husband conſent that his Wife ſhall 
make a Will, and accordingly ſhe makes ſuch a 
ill and dies, if after her death he comes to the 
ecutor in the Will named, and ſeems to approve 
er choice, ſaying, He is glad that ſhe hath ap- 
pointed ſo worthy a Perſon, and ſeems ſatisfied in 


1 1 a K 


The Will of a Feme- Sole by her Inter- marriage Countermand- 
ed by later. 
marriage. 


be implied till the contraty appear; and the Conſenr of the 


Husband to the 


©”: 0 Wi I 
when made tis in this caſe OY 


he main with the Will, and recommended a Cof- what amounts 


theWfn-maker to the Executor, and a Goldſmith to to a good a- 
ter make Rings; this is a good aſſent and makes it a fene of the 


ads good Will, though the Husband when he ſees 
theFYand reads the Will (being thereat diſpleaſed) op- 
ave f peſeth the probate in the Spiritual Cort by entring 
 heFCavears and the like. 
one 4. When there is an expreſs Agreement or Con- 
I to fent that a Woman may make a Will, a little 
OF proof will be ſufficient to make out the continuance 
97. Jof that conſent after her death; and it will be 
needful on the other {ide to prove the diſagreement 
herſ in a ſolemn manner; and thoſe things which prove 
and a diſſatisfaction on the Husbands part may not 
Vill prove a diſagreement, becauſe the one is to be 
el more formal” than the other ; for if the Husband 
ſhould ſay, that he hoped to ſet afide the Will, or 


by 


Husband. 


* 


What is a proof 


of ſuch aſſent. 


12 be Lat of laſt 
3 by a Suit, on otherwiſe to bring the Executor 
Terms, this is not a diſſent. 2 440d. 170, 11; 
1572. Brock againſt Sir William Turner. 
Feme-Covert' Feme-Coyert Executrix may make Execut, 
- Executrix my Withaut the aſſent of ber Husband, but ſhe mm 
make Exe. u- not deviſe any Goods ſhe had as Executrix with 
Ss. 1 | out his aſſent, 1 Rolls 698. So a Feme-Covert al 
not deviſe a cbeſe in Action withour the aflent 
ber Husband, 1 Rolls Abridg. 609, but ſhe nn 


Ma, vail i dif 


| make him Executor thereof, 1 Med. 211. 
Perſon Con- A Man that is Attainted or Convicted of Fel 
victed ny or Treaſon, cannot make a Will of his Goo 


and Lands, ſor they are forfeited ; but if a Ma 
be only Indicted and dye before Attainder, his Wil 
ſhall be good for Lands or GoB. 


* * 
1 


12 
Infants. | 


An Infant makes a Will under the Age of 21 

years, and when of Age dieth without publication, 

1 its void. But per Cur. If after Age he/publiſheth 
New publica. its good; ſo if the publication were on the ſame 


tion when of day he came of Age, which was the day of his 
| age. death, as was the Caſe of Herbert and Turball 
Wy 1 Keb. 589. But the new publication muſt be qua- 
lified according to the Statute of Frauds and Per- 
juries. | 


The determi- In the Chancellor of Zichfield*s Caſe, Prohibi: 
nation, at tion was prayed to the Conſiſtory Court of Lich. 
what age an field, becauſe a Teſtament of Goods was made by 
— one being but 16 years old, being there exhibited 
28 to Goods Was admitted, and Proceedings and Sentence given 
belongs tothe for the Teſtament, but was denied, for the Cauſe 
Spiritual was proper for the Spiritual Juriſdiction, _ and the 
_ Determination at what Age one may make his 

Teſtament of his Goods belongs to them. Sir 


Tho, Jones p. 210. 
| Put 


Wills and Teſtaments. 
But in our Law it is ſetled, That an Infant of 
tor Age of 18 years/ may make a Will, and con- 
ne Executors of his Goods and Chattels, bur 
| cannot thereby diſpoſe of Lands until the Age 
21 years, 1 Inſt. 89. b. Siderf. 102. 
an Outlawed Peron cannot make a WY of his Ourlaved, 
ods fo 9 — as he ſands Outla wed, 
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br 


© 


To an Infant 


in ventre ſs 
. 


The Law of lau 
CAP. w. 


What Perſons are capable or not capable to tale II g 
by a Will. 


What Perſons are capable or not to take by @ Wil 


And where the Deviſe fhall be void for t| 
uncertainty as to Perſons or Things. a [ 
wiſe to an Infant en ventre ſa mere. 4 U 
wiſe to a Family or Houſe. A Deviſe Eccleſ 


St. Andreæ de Holborn. A Dewiſe to the ver 
| of Kin f his Name. Of a Deviſe in futur. 
Deviſe to A. his Son who is a Baſtard. Devi 


to the Heir of an Alien; to bis Servant havin 
many. Of Conftructions of Deviſes in Caſes 1 


uncertainty. Of words being ſupplied in Lav 


The name of the Dewiſor not in the Will. Of E 


lection in the Life of the Deviſee. Where | 
Deviſe is void being altogether uncertain. Wha 


#s good Deſcription or Deſignation of 4 Perſi 


to whom 4 Deviſe is made; as Heirs Mal, 


Heir, Mord of Demonſtration. Where He 
tales in the life of bis Father, as Heir ſpecial, 
deſigned. Of Deviſes by reference. 


Caſe, Plowd. 345. That 
In all Gifts be they by Deviſes or otberwiſt 
there ought to be a Donee in Eſſe, which bath Powe 
and Capacity to take the thing given at the time 


18 laid down as a Rule in Bret and Rig aen'! 


aug bt to veſt, becauſe he takes as a purchaſer. 


A Deviſe to a Perſon or Corporation not # 
Eſſe is void, though after wards they come in Eſc 
I Rol. Abridg: 612. | 


A Deviſe to an Infant in ventre ſa mere is good 


at Common Law, and ſince the Statute of 32 H. 


of Will, though i hath. bern conpſted in o 


Wills and Ceſtaments. 
Books, 1 Rol. Abridg. bog. Meore*s Caſe, 297. 
1 Rol; Rep. 365. it may be conſtrued as an Execu- 
tory and future Deviſe,Carter*s Cale 5 Ft lo 
| ge- 


tale good; but if en ventre ſa mere be con 
nerally and immediately, its naught, becauſe there 


be principal of the Houſe, Hob. p. 33. 


Recovers, though the Church is not per ſona capax, 

yet its good by intent. 

„ ls a Rule, The Deviſee muſt be capable cf the 
ing deviſed at the time of the Dewiſor's death, 
if is be then to take effect in Poſſeſſion ; or if it be 

Wis remainder, be muſt be capable at the time the 

{remainder ſhall happen. An Infant makes a Will, 

Fand publiſheth it, and dies at full Age; yet the 

Will is of no effect. So if a Feme Covert makes 

a Will and publiſheth it, and after the Husband 

and after ſhe dies; the Deviſe ſhall be void, 

becauſe the Conſummation is founded upon the 
ſtick parts, viz. the making and publiſhing, which 
ciall ii are void, and yet at the time of her death ſhe 
was Diſcovert; but the death without good Som- 
mencement doth not give effect. Otherwiſe upon 
Irew publication. 


and dies, the 10 Acres paſſed not by the Will. 


in V. To have and to hold to them and their 
ot i Heirs for ever, F. dies, living the Father; John 
Eſt wall have the whole by the death of Ferdinando. 
I And Brett's Caſe is different from this: Heirs were 
good} not there intended to take preſently, but only to 
H. leep the Fee · ſimple in H. Brett. In our Caſe John 
ou by the Will is to tape the Eſtate, and by the 8 
. . he 


is no immediate Deviſee to take it. A Deviſe to a Periſa to 
a Stock, Family or Houſe, ſhall be underſtood . or 


A Deviſe to one for life, remainder Eccleſiæ St. Deviſe Eccleſi 
Andrew in Holborn, The Parſon Sues for it and St. &. 


24 


A Man had 12 Acres in Dale, and deviſeth all A Deviſe of 
his Acres in Dale, and after purchaſeth 10 more _ his Acres, 
atter pu: 


Igive to F. K. and F. K. my Sons all my Lands chaſerh. 


us 


Lands given 


in Fee, one 
dies in the 
life of the 
De viſor. 


To the next 
of Kin of his 
name. 


De viſe in ſu- 
turo. 


and he is a 
Baſtard. 


Heir of an 
Alien. 


To his Servant 
having many. 


To A. his Son, 


A Deviſeto the A Deviſe to the Heirs of an Alien is void, and 


Heir, ſed vide the late Statute, 


of that name, it is void for uncertainty, yet aver- 


i, The Law of laſt. | 
he is a takef, though not folely': Fbbx is 1 


to two joyntly taker of the whole; but not whally and Wlel), 


for being a Joyatenant he is to ke my & per Co: 
tont: gut bad E. and F. e e 
their Heirs would not take it. And the Teſtatot 
did Deviſe che whole to both, and not u _moictyl 
to each; for that is a conſequence in Law. if I give one 


Lands to two and their Heirs, each of them may in 
- diſpoſe of a moiety. by Law, but here 1 give al o A. 
both, Carter's Rep. p. 4. Davis and Kemp. N 


A Deviſe to A. eldeſt Son of A. and his name ber 
is B. yet its good, 3 Leon. 18. Da 

A Deviſe of Lands in Tail, the remainder to NV. 
the next of Kin of his name, and at the time of Lei 
the Deviſe, his next of Kin was his Brother's Daugh · Ane 
ter then married to F. S. ſhe ſhalſ not have ic iter, I or 
if ſhe had been unmarried at the Donor's death, N ca- 
Cr. El. 576. Jobſons Caſe. ET 

A Deviſe to an Infant when he ſhall be Born, or Wand 
to a Daughter when ſhe ſhall be married, its good, MMa 
and the Land ſhall diſcend to the Heir in the mean 
time, Stderf. 153. Snow and Tucker. 
A Deviſeto A. his Son, and A. is a Baſtard, but 
he is his reputed Son, and good, Siderf. 194. 
Coll:Mgwood and Page. TER 


this though the Anceſtor does not ſurvive the 


A Deviſe to one for life, the remainder over in 
Fee, Deviſee for life dies in the life of the Deviſor, 
he in remainder may well enter. So it the firſt 
Deviſce diſagrees, Dier 122. Plowd. 414. 

A Deviſe to his Son Fobn, and he hath 2 Sons 


ment may aid it, 5 Rep. 68. Lord Chency% Caſe, 
I Bulſ#. 62. $3 Wk 

It one Deviſe 10 J. to his Servant having many, 
its void; ſo to the pooreſt of his Kiadred, Haug 
ban 1 85. ä | Con- 
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Conſtruction of Dewviſes in Caſes of Incertainty. 
Vie ſupra in fine Set. Præcedentis. 


Stephen Norton ſeized in Fee of Lands in queſti- 
oned made his Will thus. Item, I give my Lands 
in Kent and Suſſex to one of my Colin Nicholas 
Amberſt Daughters, that ſhall Marry with a 
Norton within i5 years, and I make Nicholas Am- 
berſt Executor; Nicholas Amberſ# had three 
Daughters, Elizabeth, Ann and Mary, Stephen 
Norton the Defendant Marries Elixabetb, and the 
Leſſor of the Plaintiff Marries the Heir at Law. 


and the Queſtion was, Whether the Heir at Law, 


or the Deviſce ſhall have the Lands. And per 
Cur® The Devifee ſhall have the Lands, and the 
Deviſe is good notwithſtanding the incertainty, 
and although the words are not, who ſhall firſt 
Marry with a Norten; yet the Law ſupplies thoſe Words ſupplied 
words, as well ina Deviſe as a Grant, The Law 8 * 
ſupplies theſe words in a Deed, 6 Rep. 36. b. nc 
non præſumitur pluralitas , that more than one 
ſhall Marry with a Norten, Ray 82. 

Where a Man makes his Will in this manner, I 
Will and Bequeath my Land to A. and the name 
of the Deviſor is not in the whole Will, yet the The name of 
Deviſe is good by averment of the name of the the Deviſor 
Deviſor, and by proof that it was his Will, 2 within the 
Leon. 13. > * 

A Deviſe of an Acre in a Field, the Deviſee 
muſt make his Election in his life time; as a Man Eletion in the 
ſeized of three Acres, Bargains and Sells one of hf of the De- 
them, the Bargainee dies before Election, no Ele- ou 
Ction diſcends to the Heir, for then he ſhould be 
a Purchaſer, 1 Leon. 254. 


6 Where 


18 Che Lam ot laſt. | 
Where I Deviſe Land to my Son Jobn having 
two of that name, Averment who was meant ſhall Nof 
| make it certain, Hal. 32. . * 
| | A. deviſed Lands to his Wife for life, and that 
| after her death, the ſame ſhall remain to my Iſſue, M7, 
and at that time he had Iflue two Sons and two Win 
Daughters; this Deviſe is uncertain, what Iſſue Mon 
he intended, he having divers Iſſues, and it ſhall not Nof 
be extended to all his Iſſues, for a Will ſhall be Wbe 
conſtrued according to the Intent of the Deviſor, I die 
- Uncertain al- Where a certain Intent may be collected, but where WM: 
rogether, it is uncertain it is void; therefore a Deviſe to his MA 
Son where he hath two Sons is void, becauſe it MWthe 
appeareth not to which of them be intended it: Wnor 
But Chapman's Caſe in 16 Elix. may have a good IC. 
Conſtruction, becauſe it is to the moſt worthy of ¶ ſho 
Blood, Cr. Elizs 7421, 743. Taylor and Sayer, 


— — — — 


What is à good Deſcription, or Deſignation of 4 
Perſon to whom a Deviſe is ma ds. 


H. W. ſeized of Lands in Fee, deviſeth them to 

Fobn Hig den and his Heirs, during the life of Ro- 

bert Durdant, the remainder to the Heirs Male of ¶ goc 
Robert Durdant now living. The Queſtion was, {Son 
Whether George Durdant only Son of the ſaid Hof 
Robert, ſhall take in remainder during the life of his Nl 
Father. And it was reſolved in B. R. That the wo 
Deviſe veſted an Eſtate in remainder to George im- I ma. 
mediately after the death of the Deviſor, for that YR. 

Heirs Males the words Heirs Male now living was in a Will, Nit, 

a manifeſt deſcription of George, who then was I ſucl 
Heir apparent of Robert, and known to the De- Ba 

viſor to be ſo, Raym. 330,331. hay 

The word (Heir) in a Will may be intended the ¶ at t 
deſcription of a Perſon, but not when its in the I was 

plural number. Vide 333. a 1 35 

eit 
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of Inheritance, Areber's Cale. 

J. Warner was ſeized of the Manor of War- 
ner and Cburcb. ball, and deviſed the Manor of 
Warner to the eldeſt Son of his Coſen R. Fofter 
| in Fee, and deviſed the Manor of Church-ball to 
Tue None Margery Waters for life, the remainder there- 
not Wot co ſuch of my Colin R. Forfters Children as ſhall 
be be then alive, and have the Manor of Warner, and 
for, Ndied; the eldeſt Son of R. Foſter entred into the 
ere I Manor of . and aliened it in Fee; afterwards 
his MW Margery Waters died, the eldeſt Son of R. Foſt er 
e it then living, and whether he ſhould have the Ma- 
it: {Wnor of Church-ball, or any other Sons of the ſaid 
ood C. Fer, or whether the Heir of the Devilor 
of should have it was the Queſtion. It was argued 
ro Quer. That the eldeſt Son of Foſter notwith- 
ſtanding, that he had aliened the Manor of V. fo 
28 he had it not at the time of the death of Mar- 


have the Manor of C. and the Party is ſufficiently 
1 to Mlhewed, though he had aliened the Manor before. 
Ro. As Dier 323. Deviſe to Jane his Daughter was 
e of good though ſhe was a Baſtard, and if the eldeſt 
vas, ¶ Son had been diſſeizeq or evicted from the Manor 
ſaid Hof . it is no Reaſoff he loſe the Manor of Chureb- 
his NB alſo. But per Cur, contra, For in Wills the 
the words ought to be obſerved as near to the Intent as 
im- may be, and therefore the Deviſe being to one of 
hat WR. Fofters Children, his Childs Child ſhall not have 
ill, Fit, for it is out of the words. It ought alſo to be 
was ſuch a Child as then ſhould have the Manor of 
De- B Warner, for there be two Deſcriptions who ſhall 

have it, and both of them ought to meet together 
the at the time of the Deviſe executed, for his intent 
the ¶ was, that both Manors thould go together. Cr El. 


357. Brown and Pey s. 
leit f : 1 C'3 A 


Heir in the fingular number makes not an Eſtate Heir. 


gery MW. for the words are demonſtrative to ſhew, Words demon- 
that he who ſhould have the Manor of V. ſhould ſtrative. 
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A Deviſe to A Deviſe to T. and to his Heirs Males for f. 
one for life, many years as they ſhould live; this was adjudget 
3 ae, no deſcription of the Perſons capable, but an ah 
bor ſo many folute void Deviſe. Child and Baylie's Caſe , an 
years as they Fenkins and Gibbow's Caſe 1655. cited in 
ſhould live. Keb. 16. 

OO _ ; A Deviſe to the Heir of Robert Dardant no 
= ee * living, the Son takes in the life of the Father 
zs Heir fpeci- Heir ſpecially deſigned, 2 Levins, wid. ſupra. 
2 ly deſigned. 


Dewviſe by Reference. 


I E. M. make my Will as concerning the Dil 
poſition of certain Annuities, and Rents to be iſſi 
ing out of certain Lands and Tenements as fel 
loweth, I Will that my younger Children nd 
married, (viz.) Ed. Tho. &e. ſhall have ſuch (: 
veral Annuities, or Annual Rents as be expreſk 
in ſeveral Writings ſigned with my Hand, a 
ſealed with my Seal. Per Cur, This is a goc 
Deviſe in Writing of the Rents themſelves ; but 
Will cannot refer to words only without WritingWof 
but it ought to be a Will in writing for all. the 
Fac. 145. Molineux's Caſe, # 

A. makes a Leaſe of Lands to B. for 10 year i 
rendring Rent, and B. Covenants to Repair, & aft, 
afterwards A. by his Will deviſeth, that B. (half ], 
have the Lands for 30 years after the 10 year tak 

under the like Covenants, as are compriſed in ti N: 
| Leaſe ; this makes them to be Conditions in ti 
ſecond Leaſe, what were Covenants in the fil H. 
Leafe, for they cannat be Covenants for war me 
of a Deed, and if they ſhould not be Condition tio 
the Heir of the Leſſor were without Remedy, 
they are not performed. Godb. 99. 2 Leon. 40 to 
1 Anderſon 214. Godb. 74. Owen 54. Miche 
and Dunton, ; 


nee ©& - 
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CAP. V. 


hat ſhall be a good Will to paſs Lands, or the 
. Requiſites to ſuch a Will. ; 


bat (hall be @ good Will to paſs Lands, or the 
Requiſites to 2 4 Mill. Stat. 29. Cir. 2. 
Of Frauds and Perjuries conſidered. Deviſor 
writ the Mill and ſet his Seal, but ſubſcribed 
not his Name, whether this be 4 good Signing 
within (the Statute, the VVitneſſes know not 
what is in the Mill. One deviſeth his Feoffers, 
ſhall be ſeized to the uſe of J. S. and bu Heirs. 
A laſt Mill in the form of a Deed indented. 
* 


Shall mention my Lord Coke's 8 Directions, 
which he commends ta us in the Deviſing of 
Lands, 3 Rep. Butler and Baker”s Caſe. 


di I. That you make it by good advice in the time 
une of good Memory, and inform your Council truly of 
che Eſtates and Tenures of your Lands. 

2. If your Will concern Inheritance, then make 
it indented to leave one part with a Friend, leſt 
after your Death the Will be ſuppreſſed. 

2. Ar the time of the Publication of the Will 

take credible Teitimonies, who Subſcribe the it 
Names to to it. 
4. If it may be, let all the Will be written in one 
Hand, and in one and the ſame Paper or Parch- 
van ment for fear of Alteration, Addition or Diminu- 
tion. | . 
5. Let the Hand and Seal of the Deviſor be put 
to it. 
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6. If it be in ſeveral parts, let his Hand and 
Seal be put, and the Names of the Wineſſes be 
ſubſcribed to each part. | 
7. If there be any Interlining or Raſure in the 
Will, make a Memorandum of it. 
8. If you make any Revocation of your Will, 
or of any part of ir, do it by Writing, by good 
Advice. To , | 
But there are abundance of Caſes in our Law 
Books, concerning Inſtructions to make a Will of 
Stat. 29. Lands; and tho' the Teſtator dies before- its read 
muy Be to him, and tho? the Name of the Deviſor be not 
in the Will ; yet its good by Averment and the 
like, which are not Law ſince the Statute ot 
Frauds and Perjuries, which Statute enacts, That 
all Deviſes and Bequeſts of any Lands deviſable, 
either by force of the Statute of Wills, or by this 
Statute, or by force of the Cuſtoms of Kent, or 
the Cuſtom of any Borough ſhall be in writing, 
and hgned by the Party fo deviſing the ſame, or 
by ſome other Perſon in his Preſence, and by his 
expreſs Directions, and ſhall be atteſted and ſub- 
ſcribed in the Preſence of the faid Deviſor, by 
three or four credible Witneſſes, or elſe they ſhall 
be utterly void and of no eſſect, 29 Car. 2. 
en If a Man Deviſe that his Feoffets ſhall be ſeized 
— 3 z to the uſe of F. S. and his Heirs, or ſhall make an 
to the uſe of Eſtate to F. S. its a good Deviſe of the Land. 
J. S. and his A Man makes his Will in Sickneſe by over im- 
Heirs, or ſhall portunity of his Wife, its no good WAI, Stile 422. 
_ an E- FHacker's Cale. | 
_—_— A Deed Indented in which are ſome Expreſſions 
Laſt Will in the of his being Sick, & e. and good Evidence that he 
nature of a intended it to be a Will, ſhall be his laſt Will, 
Deed indented, Agog. Rep. 117. Green and Proud. 
It the VVitneſſes agree as to the Deviſe for 
Life, its good for thai, though they diſagree as 
tothe Limitations of the remainder, Allen p. 5 5. 


Nite, | 


Mills and Testaments. 


and Note, By the Statute of Frauds and Perjuries, 
s be all Deviſes of Lands or Tenements, deviſable by 

force of the Statute of Wills, or by any Cuſtom 
1 the ſhall be in Writing, and ſigned by the Party fo 
deviling the fame, or by ſome other Perſon in his 
Preſence, and by his expreſs Directions, and ſhall 
be atteſted and ſubſcribed in the Preſence of the 
ſaid Deviſor, by three or four credible Witneſles, 
or elſe they ſhall be utterly void and of none 


ll of effect. : 
read Now in the 33 Car. 2. ſince the ſaid Statute the 
not Caſe of Lemaine and Stanly hapned to be this in 


Ejectment. 

Stanly ſeized in Fee, wrote his VVill all with 
his own proper Hand, and began thus, In the 
Name of God, Amen. I fohn Stanly make this 
this my laſt Will and Teſtament, and by it he deviſeth 


or the Lahds in queſtion, but does not ſubſcribe his Deviſor 4oth 


Name to it but ſets his Seal, and this was atteſted not ſubſcribe 
his Name, but 
ſets his Seal 
and wrote his 


ub. W himſelf, and his Name wrote in the Will is a ſuffi- Will rim 


or by three Witneſſes in his Preſence. Per tot. Cur. 
his In B. C. it was a good Will; for being writ by 
by cient Signing within the Statute, which does not 
aal direct that this ſhall be ſigned in the Top, Bottom, 

or in the Margent, and by them, his putting his 
zed I} Seal to it had been a ſufficient Signing within the 
an I Statute ; for ſignum is not but a Mark, and the 

Sealing is a ſufficient Mark, that this is his Will of 
m- this laſt 3 Levin doubred, But all agreed as to the 
2. | firſt, that it was a good Will, 2 Levin, 1. 


Sealing and Delivery of the Will as his Deed, If the Witnel: 
ns in the Preſence of Witneſſes is a ſufficient Publica- ſes know nor 
ne tion, though the Witneſſes know not what is in — is in the 


the will, 1 Keb. 697. 


C 4 CAP. 
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Eſtate deter- 


nant in Tail 
not deviſable. 


aucer Vie, 


minable on the a 4 * 
death of Te- devited within the Statutes of 3 2 H. 8. cap. 1. and 


34 H. 8. cap. 5. As Tenant in Tail of a Rever- 
fon, Bargains and Sells it to X. and his Heirs, no- 
thing paſſeth to the Bargainee, but an Eſtate de- 
ſcendible for the life of Tenant in Tail, which 
cannot be deviſed by the Statutes ; which laſt St- 
tute expounds, that Eſtates of Inheritance ſhall be 
Eſtates of Fee · ſimple only, 1 Sanders 2.61. If the 
Bargainee Deviſe this Reverſion it is void, and a 
Fine levied alter by the Bargainor, ſhall not make 
the Will good by way of Relation. | 

An Eftater pur An Eſtate pur auter vie is not deviſable, 10 Rep. 
9. 6. and 98. Vide the late Statute, that it is de- 
viſable, 29 Cer. 2. 
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C AP. VI. 
What Eſtates are not Deviſable and what are. 


What Eſtates are, or are not Dewiſable by Will, 


Efate Determinable on the Death of Tenant in 
Tail, If Eſtate pur auter vie. Two Fointe- 
rants, and to the Heirs of one, if he that hath 
the Fee may Deviſe iti. Entire Franthiſes, Ad. 
vow/ons, Term or Goods that a Man hath a; 
Executor. What is not Deviſable by the Cu 
ftorr of London. A naked Poſſibility. An Intereſt. 
A Diſcontinuance, and nothing but a Right.” A 
rig bt of Entry. Of things in Action. Mortgage 
Money. Trees or Cvrn growing. Deviſe of a 
thing which a Man bath not at the time of the 


Deviſe. Money in the Court of Orphans. 


A 


N Eſtate diſcendable and determinable upon 
the death of Tenant in Tail, may not be 


Where 
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Where there are two Jointenants, and to the Tod Joynte. 

eirs of one of them it often hath been a Queſtion, vans. and to 

he that hath a Fee may Deviſe it. And there EY K 

re Opinions both ways by Twi/den : But by bach the res 

indbam in ſuch caſe he cannot Deviſe, Ray. 40. may deviſe it. 

If a Man is ſeized of any entire Franchiſes, as to Entire Fran- 

ave Goods of Felons within ſuch an Hundred or chiſcs. 

anor, or Goods of Outlaws, Waits, Strays, &c. 

hich are Caſual 3 theſe are not Inheritances de- 

yilable within the Statute of 32 H. 8. Godb: 17. 

Leon. 142. 1 Anderſon 297. 1 Inſt. 164, 165. 

or they are not of any yearly value; but an Ad- Advovſon. 

owlon is deviſable, becauſe it may be of a year- 

value. | 

The Executor cannot Deviſe a Term or Goods, a, Executor 

phich he hath as Executor gg the Property not be- canner Deviſe 

ng altered, only he may make a continuation of the the Term or 

xecutorſhip, and his Executor ſhall have them as WG OY | 

ecutor to the firſt Teſtator, which an Admini- 1 

rator cannot do: But the Executor may give 

hem by Word or Deed, though not by Will, 

Plowd. 525. b. Braniby and Grantham, Office 4 

xecutor 25. Cro.Car.345. So in Lord Haſting®s 

aſe, where an Executor makes a Gift of Goods 

bich he hath as Executor, it is a good Gift; but 

a Deviſe of them is not good, becauſe he hath them 

n auter droit: So the Husband may by Gift of 

all his Goods bona fide prevent his Wife, that ſhe 

ſhall not have any part of them, notwithſtanding 

the Cuſtom in London, Wales, &c. but if he de- Cuſtom of 

a Fviſcth them, it ſhall not fruſtrate what ſhe ought London. 

ke Ito have by Cuſtom: So if one be poſſeſt for years , Giant or 
by Leaſe or Extent in right of his Wife, or have Git may be 

p. Iche next avoidance of a Church in her Right, he good, wherea a 

e · ¶ cannot bequeath any of theſe, yet his Grant of Deviſe cannot. 
them in his life time is good, Poph. 5 


e | —_ 
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An Intereſt. 


A Diſcontinu- 
ance, and no- 
thing but a 
Right. 


A naked poſ- A naked Poſſibility may not be deviſed : But 
| fibiliey, Contingent Intereſt may be deviſed, 4 Rep. Ful. 


ſix years, it my Son J. doth not come home then: 


The Law of laſt 


wood's Cale. And therefore it was adjudged, 
VVhere a Man was poſſeſſed of a Term for d. 


vers years, deviſeth the profits of it to one far 
life, and after his deceaſe to another for the ref 


due of the years and dies; the firſt Deviſeee enten 


by aſſent of the Executor, and after he in remain 
der, during the life of the firſt Deviſee, aſſigns thi; 
to another, and after the firſt Deviſee dies. It waſh, 
adjudged, That the Aſſignment was void, for he ui 
remainder had not but a Poſſibility during th: 
life of the firſt Deviſee. 9 

One deviſeth the benefit of a Leaſe to W. afteſſh.,; 


M. deviſeth the Leaſg to F. S. and dies before (uh... 
years, its good, becauſe an Intereſt after the fir 
years expired, and not a poſſibility : If it were a 
poſſibility, yet for as much as it might have veſted 
in the Teſtator, had he lived the Executor ſhall 
have it, Cr. Fac. 509. Sheriff's Caſe. _ l 
J. C. Tenant in Tail, Reverſion over to B. C 
in Fee, they joyn in a Leaſe for life by Deed; 
and afterwards he in the Reverſion during the 
Leaſe for life, deviſeth that Reverſion and dies, 
afterwards Tenant in Tail dies without fue. And 
the Queſtion was, If thi®Deviſe be good or not 
Firſt, Doubt was, if Tenant in Tail joyn with 
him in Reverſion in a Leaſe for life not warranted; 
by the Statute, ſo as it is a greater Eſtate than 
Tenant in Tail can make, whether it be a Diſcon 
tinuance of the Tail only, or a Diſcontinuance of 
the Reverſion alſo; for if it be a Diſcontinuance 


of the Reverſion, then the Deviſor had not power i 
to Deviſe. Croke conceived it no Diſcontinn- 
ance of the Reverſion, becauſe he joyns with Te- 
nant in Tail. Its a Confirmation during the life 


of Tenant in Tail, and during the time bo 
| Aue, 


dulilis and Cettaments. — 


Butte, and after his death, without Iſſue it is the 


aſe of him in Reverſion, Cro. Car. 387. Baker 


ad Hacking. But in Cro. 405. vide Cafe, cont. 


hat the Deviſe is void, for the Leaſe for Life 
only the Leaſe of Tenant in Tail during his 
e, and the life of the Leſſee, and then it is a 
Jiſcontimuance, and the Reverſion is diſplaced, 
Jthen he having nothing in the Reverſion but a 


| tight cannot Deviſe, and the Tenant in Tail hath 


nined a new Fee. 
In ſome Caſes a Man may Deviſe a Right of A Right of 
atry.: A Termor deviſeth his Term and is cu- Entry. 
ted and dieth, his Executors Enter ; now is the 
Jeviſe good, 2 Rol,/Rep. 426. But if a Deviſor Diſſcizee. 


diſſeized after the Will made and dies without 


e- entry, the Deviſee ſhalbnot have it, Plowd. 
8 ' . 


1 | 
Whatſoever thing may come to my Executors 
ands, I. may diſpoſe by Will. 
In ſome manner a thing in Action may be de- Things in 4- 
—_ ** tion, 
A. being indebted to B. in 100 J. B. deviſeth 
n 100 l. to C. when the Executors have recover- 
d againſt A. they ſhall pay it to C. and C. ſhall 
ot have another 100 4. 2 Rol. Rep. 4 26. | 
So a Mortgagor may Deviſe the Money which Mortgage Mo- 


de Mortgagee ought to pay him. ney. 


Trees growing upon the Land may not be de- 7. as, 
led; but Corn may, Stat. Merton cap. 2. So — its 
enant in Fee or Tail may Deviſe the Corn grow- 
8. $ | | 

Tenant pur auter vie cannot diſpoſe of his E- Tenant pu- 
ate by Will, for it is no Chattel, and it is not er vis. 
vithin the Statute of Wills, it being no Eſtate of 


Inheritance. Ergo, if not diſpoſed of it falls to 


he Occupant : But by the Statute of 29 Car. 2. 
tis teviſable. A 
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A Feme Covert may make Executors of Good, 
which ſhe hath as Executrix, but ſhe cannot De. 
viſe them though with her Husbands conſent. 
A Deviſe of 2 In ſome Caſes, if a Man Deviſe a thing which 
thing which he hath nor at the time of the Deviſe, it ſhall be 


a Man hath good, as Deviſe of all his Plate 10 May, and he Fer 
not at the time buys more the 2oth of May, and dies the 3oth d 
ot the Deviſe. ay, the Deviſor ſhall have all. So a Man de iſ | 
Fa viſeth the Manor of D. and then hath nothing in 
it, but after purchaſeth it, it ſball paſs by the Willi 


aliter, if a Man have 10 Acres in D. and then 
by VVill deviſeth all his Land in D. and after pur. 
chaſeth 10 Acres more, theſe laſt paſs not, Plowd, 
343, 344. Bret and Rig den. . 
A. B. an Orphan of Land married to . P. be 
fore the Age of 21 years, and not having taken 
out the Money dies, having bequeathed the Money 
to his VVife, provided ſhe ſhould not clain 

Money in the Dower : She brought Dower againſt P. P. Bro. 

Court of Or- ther of VV. P. her late Husband ; he brings a Bil 

Prone. in Chancery to make diſcovery of the Eſtate, and 
to compe] her to releaſe Dower, or to renounce the 
Deviſe. The queſtion was, V Vhether the Money 
in the Court of Orphans were deviſableor not. 

Per Lord Keeper . Bridgman , Twiſden and 

Wild, It is a thing in Action and fo not deviſable: 
It was the lachleſs of the Husband that he did not 
recover it ; for by the Cuſtom it is to be paid at 
the full Age or Marriage of the Female Orphan, 
2 Vent- 240. Pheaſant's Cale. 
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Wills and Teffaments. 
CAP. VII. 
General Rules for the Conſtruction of Wills 


everal General Rules for the Conſtrufion 0 De- 


viſes according to Intent. Eight Rules of Con- 
ſtruction according to Intent, Of tranſpoſing of 
words wherein the intent of the Deviſor is ſuf- 
1. As to the Limitation of the Eſtate. 
2. As to the Deſcription of the Perſon. Of 4 
certain Intent. If there be not apt words, yet if 


- the Intent may be collected it is ſufficient. Ge- 


neral and doubiful words in a Will, ſhall not 


alter an expreſs Deviſe before, nor carry any 


thing contrary to the apparent Intent. In three 
Caſes 4 Will ſhall not be taken by Intent. Where 
the Intent of the Teſt ator ſhall be exſbunded h 

matter dehors. Things (hall paſs very improperly 
in 4 Mill, rather than the Mill ſhall be of no 
effect. The Law ſhall never conſtrue a Deviſe 
by Implication in deſtruct ion of an Eſtate. The 
laſt words in a Will controul the firſt. Conſtru- 
tions of a VVill ſhall be made according to E- 
ſtates at Common Law by Deed, unleſs ſome- 
thing in the Intent of the Vill appears to the 
contrary. VVords are Sentences tranſpoſed. Li- 
mitation of a Fee after a Fee not good, unleſs upon 
a Contingent Fee; ſuch\ an Ejtate which cannot 
by the Rule of the Common Law be conveyed by 
an Att executed in bis life time by advice of 
Council, ſuch Eſtate cannot be dewiſed by the 
Vill of a Man. A Man cannot raiſe a Fee- 
Simple to his own right Heirs, by the name of 
Heirs as Purchaſors, neither by Conveyance of 
Land, nor by Uſe, nor by Deviſe. A Deviſe can- 
not direct an Inberit ance to deſcend againſt 6 
Rule in Law, and Caſes under each Rule.” : 


Tranſpoſing of make good the Intent; as if in the firſt part of a 


words, 


Che Lai of lat 


7 Intent. 


- Dewiſe ought to be conſtrued according to ty 
Intent of the Deviſor, and favourable con. 
Ftruct ion ought to be made according to this Intent, 
2 Leon. 43. A Man deviſeth the Manor of E i. 
and he had nothing but Rents and Services of the ven 
Manor, the Rents and Services ſhall paſs. . A. had evi 
Feoffees to his uſe, and afterwards-after the Statute 
of 27 H. 8. willed, That his Feoffees ſhould make 
an Eſtate to B. and his Heirs : It was held a good 
Devife : And the Court conceived that the Deviſot 
was ignorant of the operation of the Statute in 
ſuch a cafe, and therefore his ignorance was ſup. 
plied, Br. Deviſe 44. 29 H. S. Plowd. 24. And Nord 
its ſaid in 8 Rep. 95. b. The intention of the Devi. 
ſor expreſt in bis Will, is the beſt Expoſitor, Di 
rector and Diſpoſer of his Words. Words ſhall be 
altred, expounded, and Sentences tranſpoſed to 


Will Land is deviſed ro one in Fee, and in the 
laſt part of it, the ſame Land is deviſed to another i 
for life ; the Eſtate for life ſhall be firſt, 2 Roll. 
Rep.424. As to this vide Excellent Learning, Pls. 
Com. 540. b. 541. 4. Paramour and Yardley, and 
alſo in Plowd. 5 23. Melden and Elkington s Calc 
So if a Man Devil Land to one and his Heirs, 
and after in another Claule he deviſeth out of this 
Land a Rent-charge to another and his Heirs, 
this ſhall be good, for the Rent ro one, and the 
Land to another, and the Rent by conſtruction of 
Law ſhall be taken to be firſt deviſed. 

Intent in Deviſes ſhall make Eſtates to paſs con. 
trary to the Rule of the Common Law in Deeds 
or other Gifts, as a Deviſe to A. for life, þ 
where there is no ſuch Perſon the remainder in 


Fee, he in remainder ſhall take the Land * 


© Wills and Teſtaments; 31 
e had no Eſtate precedent , Plowd. 414: 


Altho" in Conweyances and Deeds Executed by herein che 


en in their lifetime, the Law doth require apt Intent of che 
thirds to make Eſtates; yet in Mills the Intent Deviſor is ſuſ- 
on the Deviſor is ſufficient, either to limit the E- ficient. 
nt, ue, or to deſcribe the Perſon who ſhall have it. 
"Fl i. To limit the Eſtate, if Land be by Will 
the ven to one in perpetuum it is a Fee: So if one 
had Weviſe Land to one, to give or diſpoſe of, or to Limitstiai of 
lat his will, this a Fee-ſimple; becauſe the intent the Eftare, 
f the Deviſor appears in theſe words, That a Fee 
all paſs, and therefore the deſect of words ſhall 
ot defeat his Intent. Deſcription of 
2. To deſcribe the Perſon who ſhall rake by the the Perſon. 
up- {eviſe, althongk he be not formally named ac- 
ind Wording to the preciſe Rule in Grants; one devi- 
vi- Md Land to one for life, the remainder to another 
D. r life; the remainder to the Church of St. An- 
be Wrews in Holborn, And its was adjudged, That 
to Wer the death of the Deviſee for life, the Parſon 
f 1 Wi the Church ſhall have the Land; for im as much 
the Ws the Church was not capable, it ſhall be taken, that 
ber Wis Intent was, That the Parſon who is as it were 
01; Mhe Father and Head of the Church ſhall have it; 
Pla. I a Deviſe to the Wife by Implication, Bridgman. 
and A. deviſed Lands to his Wike for life, and that 
ſter her death the ſame ſhall remain to my Iſſue, . 
nd at that time he had Iflue two Sons and two 
Daughters; this Deviſe is uncertain what Iſſue he 
tended he having divers Iſſue, and it ſhall not be 
the Wxtended to all his Iſſue, for a Will ſhall be con- where Intent 
n of Mirued according to the intent of the Deviſor , is uot certain, 
here a certain Intent may be collected, but where 
is incertain it is void; and therefore 3 Deviſe to 
us Son where he hath two Sons is void, becauſe it 
ppears not to which of them he intended: But 
bapman's Caſe in 16 Elix may have a good 
onſtruction, becauſe it is to the moſt worthy of 
Blood, 


* 


—— ——  w< — — 
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Blood, Cr. Eliz. 742, 743. Taylor and Se], 
| As to Certainty, vide ſupra. 22 
A beviſe hat A Deviſe was with theſe words, I VVil an 
his Feoffees Deviſe that A. and B. my Feoffees ſhall and ſein 
ſhall ſtand ſei- and be ſeized to the uſe of J. C. for life, the u 
zed, and he had mainder, &c. and the Truth was he had no Fed 
no Feoffecs., fees. And the Opinion of the whole Court wa 
(Nullo contradicente,) That this is a very good D 
viſe to F. C. by reaſon of the Intention, Tue Cat p. 
of 15 Eliz. cited by Dodderidg was more ſtromſſdev 
than this; L. made a Feoffment to his own ul: 
and afterwards deviſed, That his Feoffees ſhoul! 
be ſeized to the uſe of his Daughter A. who i 
truth is Baſtard, and yet this is a good Deviſe ive 
the Land by Intention ; for by no poffibility the 
can be ſeized to his uſe, Poph.188. Buffeild ani 
Byburo. Q. : t 
If there be not apt words, yet if the In 
tent may be collected ir is ſufficient, Cro. Elj,WGoc 
7. | 
If there be not 6 * had Iſſue William his eldeſt Son by one 
apt words, yet Venter, and James and Francis and a DavghteſWte . 
the Intent may by another, and deviſed to James and Prana 
2 it his Sons, and if either of them or their Heirs df 
n macient- Sell the ſame, the Gift ſhall ſtand void; and Leal 
another part of kis Will he willed, that Tanafthen 
and Francis ſhould pay yearly to William his eldelt 
Son and Heir 3 J. James and Francis Enter, and 
dies without Iflue. Per Car. its an Eſtate in Fee 
The intent was their Heir to have it, becauſe ois & 
theſe words (if he or his Heirs Alien) alſo by theo 
words reſerving 3 J. went to his eldeſt Son ans 
his Heirs, and the words are ſatis apta, thoug! 
they be not conſulta, Cro. Elix. 745. Sbaclar 
and Baker; and in Wills the words ought to bon | 
obſerved as near the Intent as may be, Bridgms 
105, 106. N ih. | 


* 


us 
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e In Daniel and Upley's Caſe, There are 2 Rules 
ſet down to find the Intent: 1. By the Words, and 
not upon Averment: 2. By the Common Law, it 
Zeit appear not by words, Latch. 39. 

It is another Rule laid down in Hob. p. 65. 
Green and Armſted's Caſe, General and Doubt- 
ul words in 4 Will ſhall not alter an expreſs De- 
viſe before, nor carry any thing contrary to the 
apparent Intent. A. has Lands in C. and S. he 
deviſeth his Lands in C. to B. expreſly, &c. Item, 
I give my Land in S. and elſewhere to R. M. this 
(elſewhere) is void and ſurpluſage. A Man is 
eired of three Tenements in Fee and poſſeſt of 
Weivers Goods, and of a Leaſe for years of certain 
nds, deviſeth one Tenement to one of his Sons, 
' andÞnd another Tenement to one of his Daughters, 
md in another Clauſe the Will is. Item, I make 
my two Sons R. and R. my Executors of all my 
Goods, moveable and immoveable, and all my 
Lands, Debts , Duties and Demands ; by this 
lauſe no Eſtate in the three Tenements whereof 
he Deviſor was ſeized in Fee, fhall paſs to the 
xecutors by force of the*words (all my Lands) 
becauſe theſe words may well be fatished by the 
Leaſe for years of the Lands which paſſeth by 
hem; and it appears, that the Intent of che Teſta- 
or was not to paſs the Fee- ſimple Lande, for then 
is would as well paſs an Eſtate, as well in the 
Land which he had deviſed before to another of 
is Sons, and to his Daughter, and io the Will 
ould be Repugnant, 1 Rol. Abr. 613. Rouſe and 
Penning. 

One deviſeth Blackacreto his eldeſt Son and his 
eirs for his part, and I/hiteacre to his younger 
Pon for his part; yet this ſhall be to him and his 
tieirs by Conſtruction and Dependence, 3 Bulſt. 


124 
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But a Will ſhall not be conſtrued by an Intent 
an Intent, Cro. Eliz. 745. 

Intention ſhall never be taken againſt the ex 

preſs Letter of a Will, Cro. Eliz. 498. 
In three Caſes a Will ſhall not be taken by Intent, 

1. If it be Repugnant. | 
— 2. If it Croſs a Ground in Law, Bret and 

Rig den's Caſe. 
3. Its not to be expounded by matter debors, 
5 Rep. Cbeyney's Caſe. 

Where the In- But in ſome Caſes the Intent of the Deviſor 
tent of the Te- ſhall be expounded by matter debors, and in ſome 
. ee not. A Deviſe of Land by the Husband to his 
1 | 3 Wife for Life, or in Tail or Fee, generally may 
not be averred to be for the ſoynture of the Wife, 
and ſhall be taken as a benevolence ; but if the 
Deviſe be for her Joynture, and in ſatisfaction of 
her Dower, its a good Joynture, 4 Rep. 4. in 
Vernon®s Caſe. Sir T. C. deviſeth to Hen. his Son 
divers Manors, cc. and to the Heirs of his Body, 
the remainder to T. C. and the Heirs of his Body, 
on Condition that he or they, or any of them ſhall 
not Alien, Diſcontinue, &'c. It was a Queſtion, 
Whether he ſhall be received to prove by Teſti. 
monies, That it was the Intent of the Deviſor ta 
include his Son and Heir within theſe words of the 
Condition (he or they.) And per Cur. Such A- 
verment out of the Will ſhall not be received, f 
for conſtructions of Wills concerning the Lands, 
ought to be out of the words of the Will, and not 
by any Averment dehors. But if a Man hath two 
Sons both baptized John, and thinking the eldeſt, 
who had been long abſent had been dead; he de- 
viſeth his Land to his Son Fob» generally, and in 
truth the eldeſt is living; there the youngeſt Fobn 
may in Pleading or Evidence alledge the Deviſe to 
him, and if it be denied, he may produce Teſtimo 
nies to prove the Intent of his Father that hc = 
„ PE rr rota area 5 hs 
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the other was dead; but if no direct proof may 
be made of his Intent, then the Deviſe is void 
bor the uncertainty, 5 Rep. 68.Sir To. Cheney Caſe. 
Reg. 2. In many Caſes things ſhall paſs very The Will to 
t. improperly in a Will, rather than the Will ſhould take effect if 
be of no effect, and to the ſame purpoſe is the o- it may be. 
1d ff ther Rule; no word in a Deviſe or Grant ſhall be 
void, if it may have any good expolition : A. ſei- 
„ ed of a Portion of Tithes in Reverſion in Fee, 
and had no other Lands or Tenements in D. makes 
or W his Will. If my Wife who goeth with Child be 
ne delivered of a Son then I give my Brother B. 100 l. 
his but if ſhe be delivered of a Daughter, then I Deviſe 
ay Wall my Fee-fimple Land to the ſaid B. and his Heirs 
ite, for ever; A. dies, his Wife is delivered of a Daugh- 
the ter, the Portion of Tithes ſhall paſs to B. by this 
of Will, by the words of all my Fee ſimple Lands 
in ¶ whatſoever ; for otherwiſe the Will ſhould not have 
on any effect, he not having any Land in D. to ſup- 
dy, MWply it, 1 Rol. Abridg.61 1. Sanders and Rich. vide 
dy, WCro. Elix. 669. | 
ball W Reg. z. It is another Rule in Law; a thing implied The Lav (hell 
on, chall not control a thing expreſſed, 1 Rol. Rep. 320. erer e 
lt. Generals in a Will thall not revoke an expreſs erde a 
ta Deviſe, Stiles 276. —— po 
Reg. 4. The Law ſhall never conſtrue a Deviſe an Eſtate. 
by Implication in Deſtrution of an Eftate : Leaſe ; 
for years is made to one on Condition he ſhould 
not alien to any beſides his Children; the Leſſee 
deviſeth the Term to H. his Son after the death of 
his Wife, and makes Executors. It is no breach 
of the Condition, for it is not a Deviſe to the 
wife by Implication, for if it ſhould be fo by Im- 
plication it would make a Forfeiture of the Eſtate, 
fobn and ſo it ſhould be in Deſtruction of the Eſtate, 
ſe to and this Deviſe of the Land to the Son after the 
imo. death of the VVife, is but a demonſtration when 
tho Fhis Eſtate ſhall cammence ; and in the Interim the 
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1 Rep. 100. A Deviſe is made to A. and B. and 


Words or Sen- 
Fences tran- 


ſpoſed. 


The Law of laſt 
Executors mayewell have it, Cro. Fac. 74. Hor 


zon?s Caſe, an expreſs Deviſe to one ſhall not alter N 7 
by Implication an Eſtate to another. Vide 3 Levin. 


| . in 
434. good Caſes to this purpoſe. | 
' Reg. 5. The laſt words in VVills controul the : 
firſt, Plowd. Com. 541. 4. Ow. 148. 1 Int. 122. vi 


b. yet 209, 210. 3 Levin 34. 373, 374. vid . 
infra tit. Tenants in Common, Bliſſet and Cran. ¶ v0 
Wells Caſe; | an 
Reg. 6. Another Rule for Conſtruction of Wills x. 
is this, Mild Caſe, 6 Rep. 16. You (hall mak: 
Conſtruftion of Wills according to Eſtates at Cem. ¶ ou 
mon Law by Deed, unleſs ſomething in the Intent 
of the Will appear to the contrary, Shelley's Caſz 


their Heirs, and A. is not in being at that timeB 
ſball take all: So in a Grant, Cro. Elix. 423. Fu. 
ler*s Caſe, Carter's Rep. 5. 

Words or Sentences tranſpoſed : 

A Man makes a Surrender to the uſe of his Wil, 
and by his Will deviſed the Land to F. and H 
his Sons, and to their Heirs Males of their Bodie, 
and Wills that they ſhould not enter till their ſeveral 
Ages of 21 years: And further, That W. B. and 
H. B. his Executors ſhould have the Lands to per 
form his Will, until his ſaid Sons attained their 
Ages; now the Eſtate” to the Executors precceeds 
in Poſſeſſion, though the Eſtate to the Sons pre 
ceeds in Words, I Brownl. 147, Aylet and Chi 

in. | | | 
r Note, A Man cannot Deviſe a Fee ſimple to 
one, and if he do not ſuch an Act that his Eſtate 
ſhall ceaſe, and that another ſhall have the fam: 
in Fee-{1mple. Limitation of an Inheritance aft 
an abſolute Fee · ſimple is not good; aliter, if upo 
a Contingent Fee. Upon a Fee-{imple determina 
ble, another Fee ſimple may be limitted; ſo b) 
way of Executory Deviſe, wide infra. 


Reg.” 


or- 
ter 
in. 


| 
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Reg. 7. Such an Eſtate which cannot by the 
Rules of the Common be conveyed by Act executed 
in his Life time by advice of Council, ſuch Eſtate 
cannot be deviſed by the Will of à Man. A Devile 
to a Man for ever; it is a good Fee: But if he De- 
viſe further, That if the Deviſee do not ſuch an 
Act that another ſhall have tlie Land in Fee, it Is 
void, cauſd qud ſupra, Stiles Rep. 258. 274. Fay 
and Jay, 1 Rep. 35. b. Corbet's Caſe, 2 Rolls 
Rep. 425. 

Reg. 8. A Man cannot raiſe a Fee- ſimple to bus 
own right Heirs, by the name of Heirs as a Pur- 
chaſer, neither by Conveyance of Land, nor by Uſe, 
nor by Deviſe, Hob. 30. Dyer 54. Nay, if a Man 
Deviſe Lands to a Perſon that is his next Heir, 
and his Heirs the Deviſe is void, and it works 
by. diſcent, 4 H. 6. 

Reg. 9. Though a Deviſe can create an Inhe- 
ritance by other Words than a Giſt can; get can- 
not a Deviſe direct an Inheritance to diſcend againſt 
4 Rule in Law, 1 Int. 25. a. If a Man deviſeth 
Lands to a Man, and the Heirs Males of his Body, 
and hath Iſſue a Daughter who hath Iflue a Son, 
this Son ſhall not be Inheritable. 
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CAP. VIII. 
Other Conſtruction. 


Where though the words of 4 Will are joynt, ye! 
the couſt ructiom ſhall be diſtributive, & reddendo 
ſingula ſingulis. Dewviſe of part of Land to A 

For life, the other part to B. for years, and then 
de viſech all bis Lands not deviſed. Executor 

to have the Lands, until they come to their + 

veral Ages. Three Sons, ene Houſe deviſed ti 

one, anat her to @ ſecond and another to a thir 

Son and their Heirs ſeverally : If all my Sons dy 

without Iſſue, then to my Wife in Fee. Tui 

Sons die, the Wife ſhall enter immediately 

Rent. charge joynt for a time and after ſeveral 

Rents. By what Conſtruttion an Eſtate deviſci 

(bal} be in præſenti or futuro. - 


IR Robert Rep ſeized of the Lands in Que- 
ſtion in Fee, and alſo ſeized of the Reverſion 
ot other Lands expectant upon the death of R. K 

Deviſe of part his Daughter in Law (which ſhe had in Joynture) 
of the Land to deviſeth that Dame El;z. his Wife, ſhall have the 
4. forlite, o, free uſe of the demeſne Lands (being the Lands in 
_ root 4 * Queſtion) for one year after his death, and then 

years an 4 

then deviſeth he demiſeth the Demeſnes and the Reverſion toge- 
all his Lands ther to the Leſſor of the Plaintiff. Habend. imme 
not deviſed the djately from and after the expiration of one whole 
-— pal» year next after his deceaſe, and the deceaſe of the 
=> ſaid R. K. (who was Tenant pur vie of the Rever- 
ſion Lands for the term of his life, doing no wal. 

Now whether the Leſſor of the Plaintiff ſhall have 

the demean Lands after the year expired, or no- 

thing till after the death of R. K. and if the de- 

mean Lands ſhall diſcend to the Heir in the mean 

time 
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time was the caſe. And per Car. The Deviſee A Deviſe of 
(the Leſſor) of the Plaintiff ſhall have the De- Land to 4. for 
meſne Lands immediately from and after the expi- ” ee 
ration of the year, and the Reverſion of 22 year, and — 
from and after the deceaſe of the ſaid R#th, and deviſeth all to 
that the words in the Will ſhall be taken dig ribu- c. after the 
tive, 1 Sanders 180. Cooke and Gerrard. And death, and af 
the Judgment was affirmed in the Exchequer: ;, — . 
Chamber, 2 Keb. 207, 208. I Levins 212. Meſ- ken diſtribu 
then me Cale. 1 tively. ; 
One deviſeth Lands to his two Sons, and the 
Heirs of their two Bodies, and that his Executors Executors to 


92 ſhall have the Lands until they come to their ſeveral bare the Lande 
until theycome 


% Ages of 21 years; one Son attains to his Age of the; . 

__ 21 years and enters: And it was adjudged in Ay- 8 N 

7.0/7 and Cbeys Caſe, That he well may enter tho 

% che other had not attained his Age, for that the 

. ap of the Will ſhall be taken diſtributi ve, Cro. 

: ac. 259; 

piſe And Gilbert and Willies*s Cafe is ſtrong in this Three Song, 

point of diſtributive conſtruction. The Deviſor one Houſe to 

had three Sons, and deviſeth one Meſſuage to his one. another to 

firſt Son and his Heirs, and another Meſſuage to = _ — 

the ſecond Son and his Heirs, and another Meſ- — mas 

ſuage to the third Son and his Heirs. Provided al- Heirs ſever- 

ways, That if all my Sons die without Iſſue of ally, if all wy 

their Bodies lawfully begotten, Then all my ſaid 599% die without 

Meſſuage ſhall remain and be to Margery my roam; ar 

Wife and her Heirs for ever. Two of the Sons die 4 eln 

vithout Iſſue, the third Son ſurvives and hath Iſſue; out Iſſue, the 

yet it was adjudged, That the Wife ſhall have the Wiſe ſhall enz] 

Meſſuages deviſed to the two Sons that died with- 7 — 

out Iſſue, immediately after their reſpective decea- 9 

ſes, though the words were if all my Sons die; 

then all my Meſſuages ſhall remain, &c. Cro. Fac. 

G55. but the reaſon of this eonſtruction ſeemis to 

be propter neceſſitatem, becauſe the Judges would 

not make croſs remainders. 
ö D 4 But 


Fo 


The Law ol laſt 
But in Moor. f. 7. A Man ſeized of a Manor 


Parcel, in Demeſne and Parcel in Service by his 


Rent charge 


Will deviſeth all his Demeſne Lands to his Wife B. 
for life, and alſo by the ſame Will deviſeth to her 
all the Services and chief Rents for 15 years, and 
further deviſeth all the Manor to another after 
the death of his Wife: And it was adjudged, That f a 
the Deviſee ſhall rake nothing till after the death of I Le 
the Wife, although tne 15 years expire, and that MGrar 
the Heir after the 15 years paſt, ſhall have the epli 
Services and chief Rents during the life of the 
Wife ; and indeed the ſecond Deviſee was to take Wor | 
nothing till after the death of the Wife, and the Nhe 
words being expreſs no conſtruction ſhall be made 
againſt it. ate 
A Man deviſeth a Rent- charge of 50 J. per 
Ann. to his Wife and his Son for their lives, and M6: ul 
the life of the longer liver of them, and that after 
the Son ſhall attain his Age of « 3 years, (matr: term 


joynt for a time ſua vivente) he ſhall have 20 l. per Ann. of this Ho, 


and after ſe- 
veral Rents. 


£ 7 
* 


Rent, pro meliori manutenentia ſua during the y, 
life of the Wife 3 this is a Deviſe entire of 50 0. {Wer 
per Ann. to the Wife, until the Son fhall attain Nervt 
this Age, and after they are two ſeveral: Rents Woyn 
and not a joynt Rent, for were it a joynt Rent the {Wer 
Son ought to have 25 /. per Ann. 1 Sander; hen 


283, 284. 7 ent. 


Land deviſed 
to two Sons, 
his Exc- 
cutors ſhall 
have them till 
they come to 
21 years of 
Age, one at- 
tiined that 
Age. 


One deviſeth his Lands to his two Sons and ſhenc 
the Heirs of their Bodies, and faith, his Execu- Wear 
tors ſhall have them until they come to their ſe- 
veral Ages of 21 years; one attains the Age of exp: 
21, he may enter, for it is reddendo ſingula, when 
either of them came to the Age of 21 years, and i 
yet the Joyntenancy ſhall have place, Cro. Fac. 
259. Yelv. 138. Ayler and Cheppin, and the 
Entry in the Intent of the Deviſor was only as to 
the raking the profits, 1 Brownl. 147. wide 


ſupra. 
By 


Tills and C eſtaments. 


ior 

his | | 

ife By what Conflrufion an Eſtate deviſed ſhall 
her be in præ ſenti or futuro. 

and 


frer Replevin. P. was ſeized in Fee of the Reverſion 
hat pf an Houſe, out of which a Rent was reſerved on 
of hk Leaſe for years, and deviſed it ro Thomas his 
hat MGrand-child and his Heirs Males. The Plaintiff 
the Weplics, I here was ſuch a Will, but the Deviſe 
the Nas with this exception of a Deviſe to Elizabeth 
ake Nor her life after the expiration of the Term: And 
he doubt was, Whether this was a future Deviſe 
r a preſent Eſtate. Per Cur. It is a preſent E- 
ate, the mean ſpace being filled up, the other is 
but terra revertens, 3 Keb. 339. Hobſon and 
tubs, Judgment pro Quer. 

frer One poſſeſt of Lands for 23 years, deviſed his 
atre term to his Wife pur vie, * after her deceaſe to 
this Nbomas and Lawrence his Sons, equally and joynt- 
y, if they have no Sons, but if they both have 
en. children, or one of them, then it ſhall be re- 
erved to the uſe and profit of both their Sons 
joyntly, or to one of them if they both have not 
Men-children ; but if they have no Iflue Male, 
hen to, ec, he made his Wife Executrix, ſhe aſ- 
ented to the Legacy and died, Thomas and Law- 


years after had a Son who enters. Per Cur. The 


ſe- Pon born - ſhall have it preſently, and ſhall not 
ol expect till his Father and Uncle be dead, for his 
hen ſcare was for his Grandchild, Cro. Fac.3 94. Bland- 
and Ford's Caſe, vide tit. Contingency and Executory 


0 L viſe. g 0 


CAP. 


ence having then no Children , Thomas three 


| 
| 
| 
| 
| 


Of Deviſes of Eſtates, where the words (hall | 


Teſtators Intention. Ea Intentione. Dewi/e « 


The Law of laff 


CAP. IX. 
Conſtructions Special. 


eonſtrued to be words of Limitation, or words « 
Purcbaſe. Of Deviſes of Lands upon Conditi, 
Where it is a Truſt and not a Condition. I ber 
it is not @ Condition, but a Declaration of f 


$51. per Ann. towards ones Education. If i 
Condition, conftrued to be a Condition, rath 
than to be without remedy. Paying. Provil, 
Where paying doth not make 4 Condition. D. 
viſe Conditional and no remainder. Where i 
ſhall be conſtrued as words of Limitation, ani 
where as words of 4 Condition in ſeveral Caſa 
and Inſtances, the Deviſe being to the Heir « 
Law in many Caſes, makes it @ Limitation an 
not 4 Condition, and in what Caſes the Heir 
the Deviſor may Enter or not. A Limitation, 
becauſe if a Condition it would defeat the Daugh 
ters Portions* Where reddendo & folvend 
male a Condition, When no Limitation, Con 
tingent, but only to ſhew whenit ſhall Commenci 
A condition and diſability of performance. 


Deviſe is to A. for life without Impeach- 
ment of Waſt, and if he ſhall have Iſſue 


_ cially deſigned, 2 Levin,. 


Male, to the Iflue Male and his Heirs, here the 
Heir takes an Eſtate by Purchaſe ; as it is in Ar 
cher's Caſe, and in caſe A. dies without Iſſue to 3 
and his Heirs, 3 Levins 434. Lodington and 
Rime, Deviſe to the Heir of R. D. now living 
the Son takes in the life of the Father as Heir ſpe· 


One 


Mills and Ceſtaments. 


One had Iſſue four Daughters A. B. C. D. 4. 
ad Iſſue N. and dies N. deviſed Lands to his 
Wife for life, and after her deceaſe the ſame to be 
qually devided amongſt his Daughters or their 
eirs and died, and the Wife died, N. the Daugh- 
rof A. entred; if N. ſhall not take a fourth part 
e word (Heirs) ſhall be of no effect; the three 
ters who were living at the time of the Deviſe, 
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Uher ook preſently by way of Remainder, and the 
f t| ord (Heirs) were added only to ſhew the Intent 
ſe f che Deviſor, that if any of the three Siſters had 

ed before his Wife, that her Heir ſhould take by 
at hel cent, becauſe her Mother had taken by Purchaſe, 
vod. 362. Taylor and Hodgskins. 


Reg. Its a Rule, A Man cannot raiſe a Fee-fim- 
ee to his one right Heirs, by the name of Heirsas 


re i 
an Purchaſer ; neither by Conveyance of Land, 
Dor by Uſe, nor by Deviſe, Dyer 54. Hob. 30. 


ide quod hoc infra ſparſim in Executory Deviſes 
ind Remainders. ä 

I Deviſe my Lands to my Son R. during his 
atural Life, and after to the Heirs of his Body 
or ever; its a Fee · ſimple, and the Son ſhall not 
= by Purchaſe, Stiles 273. Pawſey and Low- 
Wale. . 

Note, The Freehold in Law is in the Deviſee 
before Entry, if the Heir enter and hold him out 
he may either enter, or have his Writ ex gravs 
W2werea; after actual Poſſeſſion this Writ lieth nor, 
el br the Deviſee may have his ordinary remedy at 
the Law, 1 Inſt. 11 1. 4. 


:Of 


The Law of laſt 


Of Deriſes upon Condition. 
What words will make a Condition in a Mill or u 


| Truſt and not Lands given to Deviſees upon Truſt and Con 
a Condition, dence, that out of the profits they ſhould ered 
Free-ſchool, and pay ſo much to the Maſter year; 

and 5 J. per ann. to five poor Men. Per Cur. Thi 

is no Condition, for the words ſhew he repoſe 

Truſt in them, and would not have the Land u 


. turn to the Heir for Non- performance, Cro. Ela ig 

p. 288. Martidale and Martin. py 8 

Not 2 Condi. The wor ds PF intentione do nor make 4 Cond: th 
tion but a De. tion, but a Confidence and Truſt unleſs an er ſue 
claration of preſs Entry be limitted ; but ed intentione in th 0 - 
1 


the Teſtators Grant of the King makes a Condition, 10 Rep 1 
1 Portington's Caſe, Dyer 138. 163. Dots. ant 
Mentione. 
Stud. 12.2. cont. 27 H. 8. 15. D. 1 Anderſon. 
The Leſſor deviſed his Land to his Leſſee fo 
years for the ſame Term he had before, and pay 
ing the ſame Rent, and at the ſame Days, and 
n the ſame Covenants which were in the firl 
Leaſe. The Queſtion was, If this were a Leak: 
Conditional, that his Leaſe ſhould ceaſe if he dil 
not perform the Covenants, and adjudged it wal 
not; for the firſt Covenants were only by way of 
Covenant and not Conditional: And here it can-W 
not be by way of Covenant, and therefore the De 
viſe as to that was void, Macbin's Caſe cited in 
Martidale's Cale, Cro. Elix. 288. | Let 
A Man deviſeth 5 J. per ann. out of his Land **» 
to his younger Son, towards his Education ini 
Deviſe of 5 I. Learning. The Deviſe is not Conditional, and he. C. 
per ann, to- ſhall have it though he be not brought up nme 


? — ang) Learning : And heneed not aver in Pleading that 


Condition, he was brought up in Learning; the words ( 5 
Wards 
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ards his Education) ſhew the intent and gonſide- 
tion of the payment of that Sum, and are nor 
ords of Condition, 2 Leon. p. 154. #0. 186. as 
Man gives 5 J. per anu. to another for fix years 
wards the bringing up ſuch an Infant, the In- 
nt dies within 2 years, yet it ought to be paid for 
Term, 2 Leon. 15 4. | 


mnditional Dewviſes of Lands. Vide ſupra Eftate 
| on Condition. 


give to my Daughter 4. my Land in D. if 

yy Son T. H. happen to have no Iſſue Male af- 

r the death of my Wife, and if my Son T. have 

ſue Male at the time of the death of my Wife, 

give to my faid Daughter A. 5 I. T. had Iſſue Deviſe conditi. 
ale, the Wife dies, then T. dies without Iſſue onal and re- 
ale; the Deviſe to A. is Conditional, and no mainder. 
Remainder, and ſhe muſt have but 5 J. Sid. 445. 

llen%s Caſe. I Deviſe my Land to F. S. if my 

{Won die without Iſſue, its a Conditional Deviſe, 

nd 75 + hath nothing till the Contingency hap* 

den, 1014, | 

A Man having two Daughters deviſeth this to 

is eldeſt Daughter, To have and to hold to her Condition, o- 
ind her Heirs, to pay to her other Siſter a certain therwiſe withe 
dum of Money at a certain Day; theſe words make out remedy. 
Condition, and the other Siſter if the Monies be 
not paid, may enter into a Moiety for the Condi- 
ion broken; otherwiſe ſhe would be remedileſs, 
1 Leon. 174. Crickmere's Caſe, vide 2 Rol. Rep. 
22, 22.3. 

A Man deviſeth his Lands to B. paying 40 l. 
to C. its a good Condition, for C. hath no other 
remedy; and a Will ought to be expounded accord- 
at Ning to the intent of the Deviſor. By Wray inCrick- 
o- ("rs Caſe, where a Man deviſeth Lands to his . 


ds Wile: 


Paying. 


41% Tie Lm ot 
Pro uiſo. Wife : Prouiſo, My Will is that ſhe (hall key 
| the Houſe in Reparation, this hath been adjudgy 
a good Condition in Crickmer's Caſe : But if Wi 
Man Deviſe Lands to B. for life, paying to C. 6 
Where paying yearly, which he Wills to be paid at two Fea 
doth nat make half yearly, and if it be behind, that then it ſhal 
any Condition. be lawful for the Lord to diſtrain ; it ſeems tu 

this word (paying) doth not make any Conditior 
for as much as a Diſtreſs is limitted for Non-pay 
ment of it, x Rol. Abr. 411. Street and Beale, 


Where it ſhall be conſtrued as word of Limitati 
and{not of Condition. And what remedy il 
Deviſes can have. And who ſhall enter or ni 
_ Vide intra tit, Condition. 


2 

When the Queſtion is on the Clauſe of a Wil, 
whether it be a Condition or a Limitation ; thei; 

Intent of the Deviſor will much rule the Caſc 
Plowd. 412, 413, 414. Neis and Scholaſtica 
Caſe, and Cok. 10. Rep. Mary Portington's Cale 
41. as appears in many Caſes arguendo in Sch.. 

laſtica's Caſe, though the matter as to the poi 
of Law in that Caſe be otherwiſe, if it was na 
the Intent of the Deviſor, that the remainder 
ſhould not be defeated by the Condition, then 
muſt be a Limitation, Cro.Eliz. 204. 2 Brown 
The Earl of N. ſeized of Newport Houſe in 
Fee, Deviſes the ſame to his Lady for life, the re-. 
mainder to A. his Grandchild in Tail; Provided, 
and upon Condition, that if the ſaid Grandchild 
ſhould Marry without the conſent of her Grand-. 
mother, and the Earl of Warwick and M. ot 
ſhould die without Iſſue of her Body, that then it 
ſhould, remain unto B. A. Marries without con -· 
lent at the Age of 14, and had no notice = - i 
| 


LWills and Ceſtaments; 7 


n. It was reſolved, That this was a Limita- Limitation and 
0 band ene Condition 2. Notice of the Con- not à Condl- 
if ion was not neceſſary, 1 237. Williams don. 
| Fry, vide Carter's ; and Ehe s 
iſe hereafter cited. 
WA Deviſe of Lands in Fee to J. S. hs l 
, on Condition that he will pay to his four | 9 
ughter to every of them at their full Age 201. 1 

: This is a Condition and no Limitation, Condition ind 
\ Condition i not broken without a demand of not a Limitz- 
x Sums after their full Age; but a Deviſe to tion. 
eldeſt Son upon ſuch a Condition is a Limita- . 
u, for if it ſhould be expounded to be a Con- 
oon, it ſhould be void and to no purpoſe, for it 

ſcends upon the eldeſt Son, and ſo ſhould not 
d him to perform it, and no remedy againſt 
n; and the ſame reaſon is given in Welock and 
ammond's Caſe , cited in Boraſton's Caſe, 3 
. 20. where "the words were (paying to his 
ughters) for this Condition ſhould deſcend up- 
= eldeſt Son, and then it would be at his Mea- 
whether the eldeſt Siſters ſhould be paid or 
t ; and. therefore in that caſe it is a Limitation, 
d is tantamount as if he had deviſed the Land 
his eldeſt Son until he ſhould make default of 
ment, C. So Fulmerſton and Stemard's Caſe, 
Ned in Pell and Browns Cafe, Crok. Fac. 592. 
chard Fulmerſton deviſed to Sir Edw. Clere, 
id Frances his Wife, Daughter and Heir of 
Richard Lauds in E. on Condition that 
ey ſhould aſſure ſuch Lands in ſuch places to his 
ecutors and their Heirs to perform his Will, 
dif he failed, then he deviſed the faid Lands in 
—_ — and their Heirs: It was ad- i 
deed to be a Limitation and no Condition, | 
or if it ſhould be a Condition, it ſhould be hn — 8 
Poyed by deſcent to the Heir: But it is a Limita- 1 
te on, and as an Executory Deviſe to his Executore, 
il who 


Limitation ing ſhall have this by way of Limitation, and ſhall nc 


not a Condi- 
tion. 


the fame Ground is Hain ſorth and Prettie?s C 
1 Rol. Abr. 41 1. Cro. Eliz, 83 3. More 842. | 


each of the other two Sons, and if he fail in pay 


if the eldeſt do not pay, the two Sons may enter 
and if one enter the Eſtate is veſted in boi 
Vaughan 171. Hf 


and H. the wm. N and alſo two Daughter 


two Daughters, the ſaid Money in ſuch manner: 


Che Law of laff 


who for Non-performance.entred and fold. Up 


a Man having three Sons, deviſeth Land to thy 
eldeſt, on Condition that he ſhall pay 20 J. 


ment to any of the Sons, that then theFſkall e 
ter and have the Land; this is a Limitation, au 


Ik a Man hath Iſſue two Sons,viz. R. the eldili 


and deviſeth Lands to H. in Tail, when he (hi 
come- to twenty four years of Age, upon Cond 
tion'that he ſhall pay to my two Daughters 20 
apiece at their full Age, and if the ſaid H. diet 
fore the Age of twenty four, then I*WiII that 1h 
my Son and Heir ſhall have the ſaid Land to Hin 
and his Heirs, He giving and paying to my ſai 


H. ſhould have done if he had lived; and if m 
Sons H. and R. (if the ſaid Lands come to the fu d 
R. after the death of H.) do not pay the faid M 
ney to my ſaid Daughters as aforeſaid; then I Wi 
that my ſaid Lands ſhall remain to my ſaid Daugi 
ters, and to their Heirs for ever. The Deviſor di 
this is a Limitation upon the Eſtate of H. and ndififie wi 
a Condition, ſo that if H. do not pay the Moniſſer i 
to the two Daughters after his Age of twenty foul 

years, and at the full Age of the Daughters, 


enter as for a Condition broken; for otherwiſe, . 
this ſhould be a Condition, it would defeat thi 
the Portions given to the Daughters, and the ſuf 
ture Deviſe to them which is againſt the Intent « 
the Deviſor, Cro. Elix. 376. Wiſeman and Bal 
in, B. C. In that Caſe and Court Judgment w. 


givet 


Wills and Teffathents,  * 
yen that wasa Condition, but by Writ of Error | 
at Judgment was reverſt and Ade ut ſupra, 
Rol. Abr. 112424. 
A Man deviſeth Lands to A. his Heir at Law | 
d deviſeth other Lands to B. in Fee, and faith, 
A. moleſt B. by Suit, or otherwiſe he ſhall loſe 
hat is deviſed to him, and it ſhall go to B. the 
Weviſor dies, A. enters into the Lands deviſed to 
nter and Claims ir, this Entry and Claim is a ſuffi- 
doi ent breach to intitle B. to the Lands of A. And it 
2s agreed, That theſe words make. a Limitation Limitation and 
d not a Condition, the Deviſe being to the vot æ Condi 
ten heir at Law); for if it were a Condition it diſcends 
him, and fo it is void, becauſe he cannot enter 
7 the breach: So (paying) in the caſe of the el- 
| Son makes a Limitation, Owen 112. So the 
e of Wiliamand Fry, A. deviſeth to his Grand- 
Wughter, Provided and upon Condition, that ſhe 
arry with the conſent of, &c. it is a Limitation ; 
dEntry, and Claim in the principal Caſe was 
ſufhcient moleſtation, for when the Heir Enters 
| Claims generally, it ſhall be in ended as Heir, 
d that he ſhall not moleſt by Suit, or other- 
iſe are [to be intended Occaſione, Præmiſſorum, 
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WI Med. 7. = tbe 8 

ugh If a Man Deviſe Land to another in Tail, on G dition and 
dieWondition that he ſhall not Alien, and that if he , a Limika- 
| nofffie without Iſſue, that it ſhall remain over to ano tion. 


er in Fee, and after the Deviſee Aliens; yet he 
remainder cannot enter for the Condition bro- 
en, but the Heir at Common Law, for this is 
ot any Limitation but a Condition, Sæirnye and 
bond, 1 Rol. Abr. 41 1. 

One deviſed Lands for years to F. S. reddend Redim & 
uff ſolvend 20 8. annuatim, at Mic belmas to FJ. ſolvend* make 
D. and for Non- payment of that Sum the Heir * Condition. 
tred, becauſe theſe words make a Condition, 
nd the Condition was broken. Per Cyr. He 
ivet E may 


50 ; The Law of laſt 
may Enter, Cre. Eliz. p. 454. Fox and (. 
fe. e | 
a The words in the Will are a Deviſe of Lan 
to my Son Francis, and if my three Daughter 
and either of them do overlive their Motber an 
Brother, and his Heirs, then they to have it, an 
No Limication after them JF. V. two of the Daughters died int 
Coutiugent. life time of their Brother. Reſolved, That d 
was no Limitation Contingent, but ſhews when 
ſhall Commence, and it was well enough pe 
formed, Cro. Fac. 415. Webb and Herring. 
Lands were deviſed to Edith for lite, ups 
Condition that ſhe ſhould not Marry, and it ( 
died or married, that then the Land ſhould reny 
to A. in Tail, and if A. died without Iſſue of h 
Body in the life of Edith; that then the La 
ſhould remain to Edith to diſpoſe thereof at 
Pleaſure, and if the faid A. did Survive the faid | 
dub, that then the Lands ſhould be divided be 
twen the Siſters of the Deviſor, A. died withou 
Hue living Editb, Edith by theſe words hath 
Fee fimple. And by Anderſen it was a Conditia 
and this is not properly a Remainder upon a Ca 
dition, but as a new Deviſe in Reverſion uponth 
precedent Condition, 1 Leon. 283. Jenn 


Caſe ly 
A Man ſeized. of Lands in Fee, "deviſed p: E 0 


thereof to his eldeſt Son in Tail, and the reſiduec 

his Lands to his younger Son in Fee. Provide 

| That neither of my ſaid Sons ſhall ſell or ma 
Limitation. Leaſes of the Lands given them by this my Wil 
before they. come to the Age of 30 years. Andi 

any of my Sons do fo, then my other Son ſh 

have the Portion of my Lands fo deviſed to bi. 

Brother; the eldeſt Son before the Age of thin 

years leated his part, the youngeſt entred, and bi: 

leaſed the ſame Lands jor years before his Age 


thirty years, and the eldeſt Son -_ 


Ulis and Cetfaments. oF” 


ry Cur. This is a Limitation and not a Condi- 
n, and the eldeſt Son could nor Enter; for this 
iſo did not extend but to the immediate E- 
te deviſed, and not to any new Eſtate which 
We ariſe upon the Limitation, and when the youn- 
on enters upon the eldeſt Son by the faid Li- 
tation; he ſhall hold his Eſtate diſcharged of 
Proviſo or any Limitation contained in it, 2 
on. 38. Spitle and Davi,?s Caſe, vide Cro: 
z. 498. h 
A Man gives Lands to his Wife for life upon 
ndition that ſhe ſhall find Faſper, being his el- 
t Son, at School unto his full Age of twenty 
years, and after he gives the Land (in theend 
his Will) after the death of the Wife to his Difference be- 
ond Son in Tail and dies; the Wife enters and Ween à Wil 
aks the Condition, the Heirs may enter, and * 
hath an Eſtate for the life of the Woman, and 
remainder is not gone, aliter if it were in a 
d, Dyer 127. Warren and Lee. 
One ſeized in Fee makes a Leaſe for years, ren- 
ng Rent 34 J. per ann. and deviſeth the reverſion 
J. S. in Fee, and in his Will ſets forth his Intent 
„ That his Executor ſhould have the reverſion 
ing the term to receive the profits. Provided, 
d upon this Condition that they enter into Bond 
the Overſeers of the Will to pay 34 J. per aun. 
ing the term within three Months after his de- 
fe, and this Bond to be made by their advice; 
| if his Executors refuſe, the Overſeers ſhall 
e the Profits on ſuch Condition, and the Exe- 
ons ſhew the Will within three Months, but 
Obligation was offered to be made, The 
untiff Deviſee required the Executors to enter 
W the Obligation which was not done, and he 
med the reverſion and brought Debt for Rent. 
F Cur, Here is a Condition by which the rever- Condition. 


L is veſted in them, but it is in the Plaintiff 
E 2 (the 
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Refuſal. 


tion to pay 6 J. iſſuing out of his Lands tot 


bind, the Heir of the Deviſor may enter, [ 


The word (it) 
how relates. 


Condition and 
disability of 
per tor mance. 


rather to a Chattel, wiz. the remainder of the | 


unexpired ſhould be divided betwen the Sons: 


Che Lawof laſt 

(the Devilee) till performance; which not bel 
rformed by them within the time limitted, i" 
laintiff muſt have the Rent, and the Execu" 
at their Peril ought to have tendred a Bond ; off" © 
the Over ſeers ſhall not have Reverſion, for iti La 
deviſed to them upon the refuſal of the Execut 
and no refuſal is found, but only a Non. pet 
mance of the Condition, Winch 16. 69. Trab 
and Claybrook. | | 
A Deviſe of Lands to two in Fee, upon Cor 


Wife of the Deviſor, during life at certain dy 
it if be behind a clauſe of Diſtreſs, the Rent is 


348. Plowd. 13. 

H. deviſed all his Freehold Lands to his 
for five years, and further by Codicil, that if 
of my three Sons V. O. or J. die before the { 
years be out of the Freehold, then to be divit 
amongſt. thoſe my Sons that ſhall be then 
ving, and then two of them die within the! 
years, The Queſtion was, If for want 
this word (it) this later Clauſe ſhuuld 
relate to the Lands given to his three Sons, | 


years in the Freehold, and ſo much as ſhould 


Court conceived the word (it) muſt be intend 
and muſt relate to the Lands given to the i! 
Sons, and not to the five years, becauſe theſe 
the laſt Antecedent, and the five years by a dit 
and poſitive Clauſe are given to the Wife, and 
to pay ſome Legacies out of it, 1 Keb. Eg. F 
ad Was 

Lands deviſed to a Woman upon Conditic 
That ſhe ſhall within all convenient ſpeed 4 
hi; deceaſe erect a Free: School, &. She 5 


Wilis and Teffaments. | 

aſe for forty years; its a Condition, and by the 
king the Leaſe ſhe had diſabled her ſelf to per- 
m it: And it appears that ſhe hath not not done 
in eight years time, 1 Rep. Porter*s Caſe. 
Land is deviſed to A. B. for life, on Condition, 
at he pay 1o0l. to C. D. and after to C. D. in 
ail, A. B. paid not the 100 J. the Heir may 
ter, _ hold the Land during the Life of C. 
, G. 367. | 
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Rent in Re- 
maindcr. 


© 'The Law oftatt 


CAP. X. 
What ſhall be a . Remainder by Cov 


ſtruction. 


Where the Remainder to the right Heir Male of 
D. no living. Deviſee for life dies in the life 
the Deviſor, F the Remainder he good. (Or) (an 
of Contingent Remainder. Where and in wh 
caſe, it is not a Contingent Remainder but a 
mainder Executed. where it is not a Rema 
der but an Intereſt ve fed. Where and in ul 
caſe it is conſtrued as a Rever ſion, and nit i 
Remainder, and why. In what Caſes the d 

verbs (when) and (then) make no Cont ingen 
here it ſhall be conſtrued not as a Remamk 
but as an Executory Der iſe. 


Deviſe to A. B. and C. ſuccefſively as the 
are named; its good by way of Remi 
> 1 Leon. p. 54. In Wiſeman's Caſe. 

A Deviſe to Husbang and Wife, and after the 
deceaſe to their Children, or the Remainder t 
their Children, though he hath no Child at th: 
time, yet every Child they have after may tak 
by way of Remainder, 6 Rep. Wild's Caſe. 


If a Man have four Daughters, and Deviſe it it 
Lands to the youngeſt in Tail, the Remainder R. 
the next of Blood, the eldeſt Daughter ſhall har #7 
it, Stiles 240. 

One hath a Rent- charge out of my Land e De 
twenty years, and he deviſeth this to me until Je 
have levied an 100 J. by way of Retainer, H D 
Remainder to F. the Remainder is not good. VE ba 
ceo Lit. I I I. that one may Deviſe a Rent in Rema p 


ger, Stiles 495; vide tit. Renter, 


Ulis and Telkanients, 


A Deviſe to B. for twenty one yeam to Com- 
mence at Michelmaſ' next after his death, the Re- 
mainder to A. in Fee, A. dies, B. enters at Mich- 
elmaſs,the Term expires, the Remainder is good by 
Will; fo if B. had died before Michaelmafs, Ney 
„ 43. Paine and Ferrell. 
A Deviſe of Land to a Monk for life, the Re- 
mainder to F. S. in Fee, 7. S. ſhall have wee 
| ſently. 
A Deriſe to F. 8. for 15 years, the Remainder 
to the right Heirs of F. D. is not good; but to the 
firſt Son of F. D. is good, becauſe the Deviſor 
takes notice he hath not a Son and intends a tus 
ture act, Raym. 83. Cro. Elix. 87g 
H. V. ſeiſed in Fee, deviſeth — Fobu Higded 
and his Heirs; during the life of Robert Durdam, 
the Remainder to the Heirs Male of Robert Dur- 
dant now living. The Queſtion was, Whether 
Grorge Durdant the only Son of the ſaid Robert, 
ſhall take in Remainder during the life of his Fa- 
ther : And it was reſolved in B. R. That the De- 
vile veſted an Eſtate in Remainder to George im- 
mediately after the death of rhe Deviſor, for that 
the words (Heirs Males now living) was in a Will 
a manifeſt Deſcription of George, who was then 
Heir apparent of Robert and known to the Devr 
ſor to be fo; but Error was brought in the Exebe- 
quer Chamber. And Judgment was reverſt, But 
alter by Error in Parliament, the Judgment in B. 
R. was affirmed, Raym. 3 30. James and Rich- 
ardſon. 

A Deviſe for life, the Remainder over in Fee, 
Deviſee for lite dies in the life of the Deviſor ; 
yer the Remainder is good and he may enter, 
<a 122, Plowd. 20. Plowd. 414.4 4. Cro. El. 

So if the firſt Deviſee diſigree, or if the 
1 Deviſee be a Perſpn uncapable. So a Deviſe by 
A. of Land to B. for ſeven years, the Remainder 
E 4 | to 


then —— 
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righs 
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A Deviſee for 
life dies in the 
"BG of the De- 
viſor, the Re- 
mainder is good 


| Che Lam ot laſt 

. to C. and-his Heirs, B. dies before A. yet the Re 

| mainder is good. 

: A Deviſce for A Deviſe to one for life, the Remainder to ano- 
life on Condi- ther in Fee on Condition, that the Deviſee ſhal 
tion, breaks pay 10 J. and he breaks the Condition, yet this 
2 — 2 _ not break the Remainder, aliter in a Deed, 
break the Re- G. 358. road | 

; 4 28 1 B. had Iſſue four Sons, and deviſed it to 

\ Rich. one of his Sons and his Heirs for ever, and 
if Rich. died within the Age of twenty one year 

or without Iſſue, that then the Land ſhould be e. 

qually divided amongſt his three other Sons, Rich, 

had Iſſue Mary and died within Age; the three 

Sons Enters and let it to the Plaintiff and the De. 

fendant by Mary's Command ouſted him; the Re. 
mainder is void, and Rich. has an Eſtate Tail; 

and if the Remainder might- paſs upon his dying 

within Age, yer it could not be till he died 

without Iſſue alſo, fo it is all one as if the Disjun- 

(Or) (and) _ (or) had been (and) a Copulative, Cro. Elx i 

. | 

: One deviſed his Lands to FJ. S. from Mich, 
following for five years, the Remainder after to 

the Plaintiff and his Heirs, he died before Mich. 

Freehold can. this is a good Remainder, becauſe a Freehold can- 
not be in ex- not be in expectancy. And per Cur. it may ex. 
 pectancy. pect, and in caſe of a Deviſe the Freehold in the 
mean time ſhall diſcend to the Heir, Cro. Eliz, 

78. Pays Cale, | 


\ 


ulis and Ceſfaments. 


50. Of Contingent Remainders. 

1al! | 

his WM The Father deviſeth Lands to his eldeſt Son 
ech Without Limitation of any Eſtate, and having ano- 


er Son and two Daughters deviſeth to each of 
em ſeveral Lands, and this alſo without Limita- 
on of any Eſtate, and adds this Clauſe. after- 
ards, Ay Will is when either of my forementi- 
d Children ſhall depart out of this life, that then 


ich, Ne Houſes, Lands, and whatſoever I have now 
ree ven them, ſhall be equally divided betwixt them 
De. {What are living. The Father dies, and the Rever- 
Re- Non of the whole diſcends to the eldeſt Son, who 


frerwards grants the Land deviſed to him for One 


ouſand years to the Defendant, and died. The Not a Contin- 
dueſtion was, If the Land deviſed to him ſhall re- gent Remain- 
ain to the other Deviſees, to be equally divided 4. but 2 Re» 
tween them, or that the Defendant ſhall hold it. 3 
er Cur, Here is no Contingent Remainder, but 
ich, he Remainder is executed; and the conſtruftion 
to, That the Father deviſeth to the eldeſt Son for 
cb. Nie, the Remainder to the other Children equally 
an- Jo be divided between them: So in all the other 
ex- Heviſes, and this differs from the Caſe of Moo 
the And Ingerſol, Cr. Fac. and more rightly reported 
ix. Wo 1 Bulſtr. 61. | 
FJ. S. ferzed of Houſes and Lands in Fee de- 
ſeth, that his Wife ſhall have and enjoy the 
ame during her natural life if ſhe do not Marry ; 
{ſhe do Marry, then he Wills that his Son Hum: Not 4 Contin- 
Y, ſhall preſently after his Mothers Marriage gent Remain- 
nter and · enjoy the ſaid Premiſſes to him, and the der. but an In- 
eirs Male of his Body. Per Cur. 1. The Wife — n 
1d but an Eſtate durante x iduitate. Then 2. The 
of Fords if ſhe do Marry after my death are no more, 
Pan in caſe the Eſtate ſhall determin, then I "_ 
that 


Re verſion and 
not a Remain 
der, and why. 


Tones 79. Fortes and Abbot. 


1 In what Caſes 


the Adverbs 
(when) and 
(then) make. 
no Contingen- 


CY. 


The Law of laſt 


that my Son Humfry ſhall preſently enter, GM co 
by which it is moſt plain, that here is no Conti 
gent Remainder ; but' an Eſtate veſted in Hy 


fry, to take effect in Poſſeſſion upon Marriage il /; 
Death of the Wife, Raym. 4.27. Brown and CH 
ter's Caſe. rf 
A. ſeiſed of Lands in Fee deviſeth them to M1 ar 
for years, rendring Rent with a Claimof Re- ent witl 
and by the ſame Will deviſeth the Land ro ano deat 


ther; the Fee · ſimple ſhall paſs by this Deviſe ily; 
point of Reverſion and not as a Remainder, for % 
it ſhould be a Remainder, then the Rent which dies 
reſerved upon the Leaſe by the Will all not 1 
attendant to ſuch Remainder, and therefore gen 
Law ſhall qualifie it to a Fee-limple, 2 Leon. 3 der, 
Mac hil's Caſe. | 2 

If any of my Sons die, the one to be the othe cor 
Heirs, which words do not import any certain Rec 
which of the Survivors , or whether both ſh dit 
have the part of the dying: And as for Gilbert uf Hei 
Witeies's Caſe, which was cited againſt the c gen 
ſtruction by croſs Remainders, The Court in 5 
Caſe was of Opinion, That the confuſion and ER 
convenience there urged may not happen in tha ker: 
Caſe, where the Eſtate is only for life, Sir Thon tinge 


A Man deviſeth his Lands to his Executors (fc 
payment of his Debts) until his Son ſhall or ſhoul 
have come to his full Age, the Remainder to his Sot 
in Fee, though theſe words (when) and (then) &. 
are Adverbs of time; yet they do not amount il A 
make any thing to preceed the ſetling of the R war: 
mainder, no more than in the common Caſe. A. x 
Man lets Lands for life or years, and' after 0M his S. 
deceaſe of Leſſee or the Term ended, the N Lane 
mainder to another, yet this ſhall remain preſenFWof t; 
ly, for when theſe Adverbs refer to a thing whic Heir 


of neceſſity muſt happen, there they „ dies. 
ont 


* 


Clilis and Ceſtaments. 
Contingency 3 for certain it is, that every Man 
ſhall die, and every Term ſhall end, 3 Rep. 21. 
Bora tons Caſe, ä 
A Woman having two Sons by divers Husbands 
(which were dead) that is to ſay, Thomas by her 
ürſt, and Leonard by her ſecond, deviſeth the 
Lands in queſtion to Thomas for life; and if he die 
without Iflue of his Body living at the time of his 
death, then the Fee ſhall remain to the right 
Heirs of Thomas for ever, the Woman dies, Tho- 
mas Enters and ſuffers a Common Recovery and | 
dies without Iſſue. , | 

1. Thomas had but an Eſtate for life, and the contigent Re- '' 
Remainder to Leonard is but a Contingent Remain- mainder, not 
der, and not an Executory Deviſe. Executory 

2. The Eftate for life being deſtroyed by the Deviſe. 
Common Recovery, the Remainder falls, for the 
Recovery veſts a Fee in the Recoveror, and is 

a diſcontinuance to the Remainder : Thomas being 
Heir, the Fee in the mean time till the Contin- 
pency happen is in Thomas ; and it is not like 
Pell and Brown's Caſe, for there Thomas had an 
WEſtate to him and his Heirs, Raym. 29, 30. Plun- 
er and Holme's, wide plura infra, ſub tit. Con- 

tingent. 


W Remainder in 4 Will. Vide tit. Execwory Devi- 
ſer and Comtingent Remainders. 


A Man had three Sons, Jobn, William and Ed- 
ward, and Lands in three ſeveral Villages, viz. 
A. B. and C. and deviſeth the Lands in A. to Fobn 
his Son, the Lands in B. to Edward his 'Son, the 
© Lands in C. to Milliam his Son, and that if any 
cn of them died, the other ſurviving ſhoul4 be his 
Heir; Jehn the eldeſt Son hath flue, Fohn and 
dies. Ihe Quettion was, Whether the Land in 

A. 


1 
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A. ſhall go to Edward and Milliam the younge 
Sons, or the Heir of Jobs the eldeſt Son. Py 
A Freehold Cur. In regard _— but a Frechold paſſed by 
drowhed by the the Deviſe, the Reverſion in Fee diſcending Upon 
— _ the eldeſt had drowned that Eſtate, and that hi 
in death afterwards would not revive and veſt the 
Remainder in William and Edward, Cr. Fac. 260 
Mood and Ingerſole. | 

A Man deviſed Lands to one of his Sons and 
his Heirs for ever, paying 20 J. and if he diet 
without Iflue living the other, that then the Land 
ſhould remain to the other Son. Per Cur. The 
. firſt Son took a Fee- ſimple by the Will: But the 
great queſtion was, Whether a Remainder could 
Hor a Re- be limitted upon it or not, becauſe a Remainder in 
mainder in Fee Fee cannot be limitted on a Fee. But it was hell 
may be limit. that the Remainder was good, becauſe it did not 
. depend upon a Limitation, but a Collateral De 
Vee. N termination of the Eſtate, For that the words, i 
he dic without Iſſue were nct abſolute and indeþ- 
nite, but tied up to a Contingency (Living Wi 
So Hasbury and Cekman's Cafe, Hil. 1650 p. 
in B. R. A Man deviſed to his Son and his Heir que 
certain Lands, with a Proviſo, That if he died be che 
fore Marriage, or before his Age of twenty one my 
years without Iſſue, then the Lands ſhould remain the 
to his ſecond Son in Fee, the eldeſt Son attained h T. 
Age of twenty one years and then died without WW wi 
Iſſue. The Court upon the firſt Argument ad: wh 
Contingent Judged, That this was a Contingent Remainder, W MI. 
Remainder, and that it would not take effect, becauſe the Con-WW 5, 
tingence never hapned as it muſt do before the Re-M v 
mainder can be in being. . ; 
A Man deviſeth Lands to F. S. in Fee, and ii (if 
he die within the Age of twenty one years, tbe I cor 
Remainder over, the Remainder is void, but it bor 

it be, and if he die without Iflue, then to F. 

that 
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that is good, for that ſhews what Heir ought to 
have it, Cro. Micb. 38. 39 Elix. Lard and Ger- 
I give to my Daughter A. my Lands in D. if 

my Son T. H. happen to have no Iſſue Male, af- 

ter the death of my Wife, and if my Son T. have 

Iſſue Male at the time of the death of my Wife, 

I give to my ſaid Daughter A. 5 l. T. had Iſſue A Conditional 
Male, the Wifes dies, then T. dies without Iſſue and no Re- 
Male, the Deviſe to A. is Conditional and no Re. mainder. 
mainder, and ſhe muſt have bur 5 J. Sid. 445. 

Allen's Caſe, 

I Deviſe my Land to J. S. if my Son die wich- a mear Cor. 
out Iſſue, it is a Conditional Deviſe, and J. S. dirional De- 
= nothing till the Contingency happen, vide viſe. 
ibid. | 


Croſs Remainder, vide Remainder, vide tit. 
Deviſes by Implication. | 


I Deviſe all my Lands in A. unto my two (C:of Remain- 
Daughters Elix. and Ann, and to their Heirs e- ders by Impli- 
qually to be divided between them, and in cafe plications 
they happen to die without Iſſue, then | give all _ 2 
my ſaid Lands to my Nephew Francis M. and to by — Li 
the Heirs Males of his Body with Remainder over. mirations. 
The Queſtion was, Whether Ann being dead 
without Iflue, Elix. Surviving the ſaid Francis, 
who was the Leſſor of the Plaintiff ſhould have the 
Moiety of the Lands, or Elix. the other Siſter 
ſhould hold ro her and the Heirs of her Body by 
way of Remainder by Implication : And the Court 
gave Judgment for the Defendant ; For the words 
(if they die without Iflue) import, that all ſhall If they die 
come at one time to Francis, which cannot be till vithout Iſſue, 
both the Daughters are dead without Iſſue: And the bw contirucd! 
Caſe in 2 Rel. Abr. 416. Fobnſon and —_ . | 

en 
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The Law of lat | 
denied for Law. Sir Thomas Jones £72. Holme 
and Meynell. F. M. takes nothing by the death d 
Ann, but her part remains to her Siſter El:z.. by 
way of a Croſs Remainder. Vide this Caſe in 
Raym. 4.5%. + | | 5 

Land is deviſed to three Brethren in Tail, and 
that one ſhould be Heir to the other, this make; 
Croſs Remainders, 7 Ed. 6. Hob. 34. 


CA 


p. 


Wills and Teffaments, 


CAP. XL 


y what Names, Deſcriptions, Extent or Referen- 


es, or as References things ſhall paſs in a Will, 


lat (ball paſs by the word al, all, all my Live- 


lybood. Totum ſtatum ſuum. Tbe diſpoſition of bis 
Eſtate. 'All my Farm. My Manor. By the ward 
Meſjuage. By Lands. All my Lands by the 
words Fee-ſimple Lands. By Rents. The free uſe 
of Land. By Iſſue and Profits. Profits to Main- 
tain and Educate. The Profits of a Term in ſome 
caſes paſſeth not the property of a Term. What 
paſſeth by omnia bona. By MAoveables. By Im- 
muveables. By Utenſils. By Houſhold ſtuff. By 
all che Profits. By Diſpoſition of the Profits to 
what Child ſhe pleaſeth. What paſſeth by cum 
pertinentiis, or appertaining. Diverſity between 
cum omnibus pertinentis, & cum terris perti- 
nentibus. What (hall not be ſaid appurtenant 
to it though uſed with it. What paſſeth by Free- 
bold Lands. If Rewerſions paſs by the name of 
omnium terrarum & tenementorum, Which were 
in his own Hands. ( And the reſt of my Lands) 
ta what it extends. I give all tomy Mother, all 
to my Mother, lto what it extends not. That the 


Overſeer of his Son B. ſhall Let and Set the 


Lands and be Accountable, If be can Let in bit 
own Name. What paſſeth by all my Tenant 
Right. What paſſeth by the word Mortgages, 


N the 16 Car. 2. one ſeized of Lands deviſable 


by the Cuſtom, declares. his Will animo Te- 
and; in theſe words, I give all to my Mot ber, all What ſhall 
my Mother. Per Cur. The Lands ſhall not paſs by All, 
us by this Deviſe, for this would Diſinherit his All. 


Heir 
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All bis Lively- Tf a Man Deviſe all bis Livelybood, his Lang 
hood, ſhall paſs, Bend. 6. | 


Heir by a doubtful and uncertain adjective, an 
ha'h no relation to any thing, 1 Siderfin p. 19 

' Bowman and Milbanck, alter had been it al 
my Eſtate. 


Tetwm flatem "If a Man deviſcth all his Eftate, his Lands ſhall 
ſuum. paſs; this comprehends Real and Perſonal, Se 
Rept. 281. 293. Kirman and Fohnſon. 

And Twiſden (aid it had been adjudged on a ſpe. 
cial Verdict, That if a Man promiſe to give hal 
his Eftate with his Daugbrer in Marriage, Tha 

not only the Moiety of his Goods and Chattels, but 
alſo the Moiety of his Lands is included in this A 
ſumpſit. 
The diſpoſitiun If a Man deviſeth the Diſpoſition of bis Eſtau, 
ot his Ellate. his Lands ſhall paſs, Cr. 2. 144. 

A. leized of a capital Meſſuage and great De. 
meſnes lying to it, leaſeth the ſame for years, ren 
dring Rent, and afterwards deviſeth to anothe 

All my Farm, 2 my Farm lying in ſuch a place; by that the 
Rent and Reverſion ſhall paſs, 2 Leon. p.43. cited 

in Inchley's Caſe, Plowd. 195. b. 1 Deviſe th 

Thirds of all my Farm, and part is in Pofleffion 

and part in Reverſion, to J. S. at 21. when J. 

comes to 21. ſhe hath the thirds of the whole. 

Manor, If one deviſeth the Manor of F. by it the Rent 
and Services ſhall not paſs ; for the Rent nec in i 
veritate nec in reputatione was ever taken fort 
Manor: In Conſtruction of a Will, a thing in 
plied ſhall not controul a thing» exprefſed ; no 
this Deviſe was of the Manor of F. our of whic 
the Rent was Ifluing, and the Manor of C. and 
if by implication the Rent of F. ſhall paſs, it 
Manor of C. ſhall not paſs, which by expre 
words was the Intent of the Devilor to pa 
Greenacre may paſs by the name of a Manor 


though but one Acre, becauſe reputed wy 5 
; ; 0 


Wills and Teftaments; 

. 41. Inchley and Robinſon, 2 Leon. 43. 

ra. ; \ , 

A Man ſeized of a Manor parcel in Demeſae, 

d parcel in Services, and deviſeth his Wife all his 

hemeſne Lands for Life, and all the Services and 

hief Rents to her for fifteen years, and Deviſeth 

hal e ſame Manor to another after the death of his 

n ife. The Deviſce ſhall have no part till after 
e death of the Wife, Hetly p. 78. Wakeman's 
1 | 


e Curtelage did belong incloſed with a Wall, 
du d there was no way to the Gardeh but through 
A Meſſuage, he demiſeth the Meſſuage to A. in 


e The Curtelage and Garden ſhall paſs as par- 
|, though he faith not cum pertinem, and it is no 
atter whether the Curtelage and Garden be be- 
re the Houſe or behind it, Cro. Elix. 89. Garden 
d Tuck, 3 Leon. 214. Meſme Caſe. 


m. Oxon. and alſo of Houſes and Lands in W. in 
om. Hertf. Let the Houſes and Lands in . in the 
e ounty of H. to J. S. and afterwards deviſed all 
ton Meſſuages and Hauſes in L. in Com. Oxon. and 
| his other Lands, Meadows and Paſtures in V. 
Com. Hertf. to Ewer. The Queſtion was, 
ent bether the Houſe in V. in Com. Hertf. ſhall 
by theſe words, all other my Lands. Per Cur. 
he Houſes in W. do not paſs, though the word 
im re in the general extent includes Houſes. In the 
norlrſt part he. deviſed. his Houſes and Land. in L. 
hit in the laſt Clauſe he mentions not any Houſes, 
d his particular deviſing of his Lands, Meadows 
d Paſtures reſtrains the word Land to Arable 
nds. and excludes Houſes and Wood. So if a 
an ſeized of three Houſes and ,three Acres of 
nod in D. deviſeth his Land and one of his 
Oules in D. there the other — Houſes paſs not / 

. a Or 


7, S. ſeized of a Meſſuage to which a Garden Meſſuage. 


H. ſeized in Fee of Lands and Houſes in L. in Lands] 


All my Lands. 


The Law of laſt 
for his Intent is apparent, that only one Hou 
ſhould paſs, Cro. Eliz. p. 476. Ewer and Hy 
den. Therefore the Caſe in More is miſreporte; 
But by Deviſe of Lands all his Houſes ſhall py 
Dyer 47. 1-319; | A 
If a Man hath Lands in Fee, and Lands (if 
Years, and deviſeth all his Lands and Tenemen 
the Fee · ſimple Lands paſs only, and not the Lei 
for years. Bot if a Man hath a Leaſe for ye 
and no Fee ſimple Lands, and deviſeth all h 
Lands and Tenements, the Leaſe for years paſſe 
for otherwife the Will ſhould be mearly vil 
Cro. Car. 267. Roſe and Bartlett. | 

One ſeized of three Tenements and poſſeſt . 
Goods, and a Leaſe, gives one Tenement to o 
Son, and another Tenement to another Son. I. 
I make my two Sons R. and R. my Execute 
of all my Goods, Lands and Duties. Nothing 
the three Tenements ſhall paſs by this word al 
Landi, I Rol. 613. Rouſe and Staning, Rym 
and Belcher, ibid. Perſons which took by a fi 
Limitation ſhall be ſatisfied with that. 

By the name of all my Fee- ſimple Lands, Pu 
tion of Tithes ſhall paſs, 1 Rol. Abridg. 61 
Sanders and Rich, 

But the Circumſtance of the Caſe was, IA. kt 


Zed for life the Reverſion in Fee to A. of a Pc | 
tion of Tubes in P. and A. had no other Land b 
Hereditament in D. A. deviſeth, if my Wife wht * 
goeth with Child be delivered of a Son, then * 

Deviſe all my Fee. ſimple Lands whereſoever tot! L " 
ſaid B. and his Heirs forever, upon Condition Pp 
that my Wife ſhall hold my free Land in D. dumm. 

her lite alter the death of 44. my Mother; All 
digs, bis Wife is delivered of a Daughter, the Giſh, 


Portion of Tithes ſball paſs by this Will to N. , 
by theſe Words, al my Fee-ſimple Landi; oth 
wiſe his Wife ſhall have nothing, neither wou 
0 | 1 


CAills and Ceſtaments; 

Ie Will be of any effect, he having no other 
nds in D. to ſupply this. 

t was a Queſtion in Portman and Willis's Caſe, if 
y 2 Deviſe of omnia bona, a Leaſe for years ſhall 
ifs. Stanford 45. Catalla comprehends as well Real 


Perſonal by Gawdy. By grant of omnia bonus 
bilis & immobilia, Leaſes for years do pals. 


bm and Clench, 4 Ed. 6. Grant 51. is Law; 
d by theſe words omnia bona Leaſes paſs not in 


gacy whereof the Civilians are Judges, and 
ey hold that boys comprehends all Chattels, and 
in this Point ought to Judge according to their 
aw, Cro. Elix 386. ; 


ve Cattel and all ſuch things as move of them- 
yes, except what are incident to the Freehold 
d go to the Heir, with the Inheritance as Dear 
a Park, Pidgeons in a Dove-houſe, Conies in 
arren, Oc. or Which may be moved as Corn 
the Sheaf or Barn, Plate, Jewels, Houſe-hold- 
ff. Bonds and other Specialties. Per Cr. in C. 
9. Car. 1. 


s, I ſhall have all that is leaſed for Years, Rent 
rear to him at his death, Corn growing, but not 
"1 Weots due to him. 

A Deviſe of all ones Utenſils paffeth not his 
wels, Plate or Money, but they go to his Exe- 
tor, Dyer q . | 


„ Books, Victual, Corn or Plow-gear. 

One was ſeized of two Houſes, and leaſed one 
them to his Brother for lite; and afterwards 
Will deviled thus. I give co my Executors all 
Lands and Tenements Free, and Copy, to hold 


F z yearsz 


rants; but in Wills they may pals, for it is 4 
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W by grant of «mnia bone in general; but by 9 bends 1 


If one deviſeth to me all his Moveables, I ſhall (Moreables) 


If one deviſeth by Will to me all his Immovea- (immeveable) 


(Utenſils) 


paſſetir not Apparel, Weapons, Tools for Arti- (Houſe bolds 


them, and they to take the profits of them for All the Profs 


8 


To the Wiſe 
tor lite, and 
that ſhe may 
diſpoſe of it 
ta which of 

her Children 
ſhe plcaſeth. 


by Vaughan, in this its only an Eſtate for life: hu 


Ce Law ol laſt * 
years, and afterwards to ſell the faid Lands and I 
Tenements; his Brother died ſoon after. Per Cu. 
præter Gewady, both the Houſes paſs : And the 
woids (take the Profits) . doth not reſtrain the ge 
neral; words of all my Lands and Fenements, bu 
rather expounds them, (viz.) ſuch Profits as they 
might take of a Reverſion; and to hold to them, 
and to take the Profits is all one, 1 Leon. p. 180, 
n9.254. How and Conny. | 
A Deviſe of Lands to his Wife for her Lie, 
and that ſhe may diſpoſe of it to which of the 
Children ſhe pleaſeth. Vaug ban and Atkins hel 
She may diſpoſe of it in Fee. Windham and Elli, 
That ſhe may diſpoſe of it only for her life, 2 L. 
vin 104. So ſee this Caſe in Carters's Reports 2.31, 


there is a Power in her to ſpecify an Eſtate to 
another, - 

As for the diſpoſition of all my Lands and Te 
nements, I bequeath the Rents of D. to my Wik 
far life, the Remainder over. Adjudged, That th 
Reverſion of the Lands ſhall paſs, though fon: 
imagined that the Rent divided from the Reverſion 
is not deviſable, for he had no Inheritance therein, 
Cre. Fac. 104. Kerry and Derick. A Devile d 
Rents is a Deviſe of Lands, More, id. Caſe, u. 


879. 


If a Man Deviſe ſuch Rents as are mentioned in 4 

ſuch Writings under his Hands and Seal, is a goo Rec 
Deviſe of the Rents themſelves, for it refers to 06 
Writing whatſoever it is, as if it were ſpeciall 1 1 
limitted in the Will; but a Will cannot refer tt By 
Words only without Writing, but it ought to b. 1 

2 Will in Writing for all, Cro. Fac. 144. 4 np 
nbux s Caſe. ref 


Free uſe of 
Lands. 


By the Deviſe of the free uſe of Lands, an ; " 
tereſt in the Land paſſeth, for free uſe paſſeth IF Ken 


right to take the profits, 1 Land. 186. 


Qills and Ceſfaments. 69 
A Deviſe of the Iſſues and Profits of the Land INues and Pro- 
za Deviſe of the Land it ſelf ; and the Deviſee fis. 
ath an Interſt in it, and not only to have an Ac- 
aunt for the Profits received, Cro. Elix. 190. 
parker and Plummer: And the difference is well 
ated by Wray, 3 Leon.78. Plowd. 541: Vide A. 
y his laſt Will willed, that his Land ſhould deſcend Niverfiey. 
o his Son: But willed, That his Wife ſhould take Profe to min 
he Profits thereof until the full Age of his Son of — . 
21 years, to maintain and bring him up, and died; 
be Wife took Husband and died during the Non- 
zoe of the Son; the ſecond Husband ſhall not have 
the Profits until, & c. for nothing is deviſed to the 
ife but a Confidence, and ſhe is but as a Guar- 
dan or Bailiff to Aid the Infant, which by nher 
death is determined, and cannot Accrew to the 6 
Husband, but if the Husband had deviſed the 
Profits of the Land to his Wife until the Age of 
Tete Infant, for to Bring up and Educate ut ſuprs ; 
Vie be fame had amounted to a Deviſe of the Land, 
Wand fo a Chattel in the Wife, which ſhould Ac- 
crew to the Husband. And though a Deviſe of the 
Profits be a Deviſe of the Land it ſelf; yet if there 
be other Circumſtances in the Caſe, as a plain De- 
claration or Intention of the Deviſor to the con- 
trary, then it is not fo. As in Griffith and Smith's 
Caſe, More no. . 
A Man poſſeſſ d of a Term for Years, and of 4 
Rectory and Lands, deviſed the Profits thereof to 
20 of his poor Kindred, and that after the death 
of his Wife the Rectory ſhould be let by the ad- 4 
vice of his Overſeers, and the Rent diſtributed to . 
his ſaid poor Kindred, and made his Wife Execu- : 
trix. Now in this Caſe the Deviſor declared, That | 
his poorKindred ſhould not have the property of the 1 Profes % 
Term; and he appoints a Leaſe to be made for * hs racy 
Rent, and the Rent to be diſtributed amongſt perty 3 
them; therefore the Executrix ſhould have the in ſcme C 
F 3 Term 


— er ns Un” nn 
n — . e —˙·mͥä — 


Diverſity be · deviſed the ſaid Houſe cum omnibus & fingulic pr. 


tho uſed with though uſed with it, Mich. 4.1. Elix. Yates ani 
1 Clincard, vide pluis infra. 
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| Term to make the Leaſe and Diftribute, and thy 
— poor Kindred had a Truſt only and no 


Cum pertinent, The Lands ſhall paſs as pertaining to an Hou 

or belonging which hath been occupied with it by the ſpace « 

and appertain- ten or twelve years; for by that time it hath pai 

ng. ed the name of Parcel or Belonging, and ſhall pl 

by that name with the Houſe in a Will or Le 
Cro. Elix. 16. Hig bamꝰs Caſe. | 

A. ſeized in Fee of a Meſſuage and two A 

of Land in C. and of two Acres of Meadow in! 

and uſed and occupied the faid two Acres of M 

dow (being four Miles diſtant from his ſaid Hou 

together with his Lands and Tenements in G. an 


3 2 om ginentiis aliquo modo ſpect antibus, the two Acres d 
ES No Meadow paſs not; aliter had it been cum tem 
terris pertineu. pertinentibus (the Law doth not draw all the Lan 
ti. occupied with an Houſe) Lit. Rep. 5. Hearn and 
| Allen, Cro. Car. 57. Meſme Cafe, Plowd. Hi 
and Grange. 2 

By Deviſe of an Houſe cum pertin. Field and Land 

1 Sy u. may paſs; but if the Houſe be Copybold and tle 
— SIE Land Freehold, it cannot be ſaid appurtenant toi; 


What paſſeth A Deviſe of all his free Lands in H. did paſs 
3 Portion of Tithes, Pits and Sand's Caſe, cite 
+ © Stiles 308, Taylor and Mebb's Caſe. | 
Reverfion pa A Man ſeized of divers Reverſions upon E. 
by the name ſtates for life, deviſeth them by the name d 
3 er- omnium terrarum && Tenementorum, which were 
1 in his own Hands, the Reverſions paſs, 1 Lein 
which vere in 1 8 1. cited in How and Coney's Caſe. 
his own hands One being ſeized of the Manor of D. and other 
"Lands in Somerſerſhire, deyiſed the Manor to 4. 
for ſix years, and part of the other Lands to B. 
od Has oo Kono ob Sad: 
| re 


Milis and Tefaments. 9 
reſt of all my Lands in Somerſetſhire or elſewhere, 
I give to my Brother and the Heirs of bis Body. 
The Queſtion was, Whether the Reverſion of the 
Jou Manor paſſed or not: It was adjudged, That the And the ret 
ce Reverſion of the Manor paſſed by the Deviſe, tho of my Lands, 
t was objected, that the word (Reſt) did extend &c. to whar it 
Jonly to ſuch Lands as were not deviſed before, endö. 
Allen p. 28. Wheeler and Walcroon. * 
I give all to my Mother, all ro my Mother, 
Lands do not paſs by theſe words, Raym. 97. 
A. P. ſeized of Lands in Fee, deviſed it to A. his 
Son in Tail,with divers Remainder oyer and makes 
B. Overſcer, and willed that he ſhould have the That the C. 
Education of his Son, until he attained to his Age of Ar * 
21 years, and to Receive, Set and Let for the faid "+ = 2 
Aut bony the faid Lands, and thereof to account to Land, and be 
the faid Son, and B. to be allowed all his Charges accountabl& 
which he ſhould expend about his Bringing- up, B. 
makes a Leaſe for ſeven years in his own name, 
which was to continue half a year after the full 
Age of A. The Queſtion was, If this was a good 
Leaſe for any part of the Term: Per Cur. B. hath 
not any Intereſt to Let, nor to Leaſe in his own 
name: It is appointed that he ſhall be accountable, 
and he cannot but 27 and Let at Will, Cro. Elix. 
678. 734. Pigot and Garniſh. 
W. B lined in Fee- of 3 Lands ia 
Weſt more and, makes his Will in theſe words, I 
Deviſe to my Coſim W. B. all my Tenant right E. All my Tenant» 
fate at Brigiſend with all my Lands at Beckſides. right. 
off Per Cur. The Fee of the e paſſeth, 
roll 2 Levin 9. Wilſon and Robinſon. 
1 A Man deviſeth all his Mortgages; this makes Nortgoges 
a good Deviſe of the Lands Morigaged to him, 
er Cro. Tr. 2 Car. Cryps and Gryſell. 
4, One had ſeveral Lands in Fee, and had ſome 
g. other Lands by way of Mortgage, and. Forfeited : 
„And then he adds this Clauſe, All the reſt of his 
} 3 Goods 
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| | The Law of laſt 
Goods, Chattels, Leaſes, Eſtates, Mortgage; 
Debts and Plate whereof he was poſſeſſeſt he gart 


to his Wife: Adjudged, That the Lands Mortgz. 


ged paſs not to his Wife in Fee, but if he had de 
viſed all his Eſtate in ſuch Lands it had, Cro. Hill, 


' 11. Car: Wilkiſon and Merryland, Gro. Car. 447. 
449. And the Opinion of the Court ſeemed 


rongly, That he intended to paſs ſuch thing 
only whereof he was poſſeſſ d, which extend only 
to things Perſonal, and Leaſes not Freehold. 
If a Man has Land mortgaged to him, and he 
doth Deviſe all his Eſtate in ſuch Land, or devil. 


eth his Mortgage, the Fee paſſeth. Agreed in 
Wilkinſon's Caſe. 


CAP. 


Wills and Ceſtaments, - 


72. CAP. XII. 

de. 5 N . 

all What Lands ſhall be faid tobe Deviſed. 

Fl bat Lands or Houſes ſhall be ſaid to be deviſed in 
no; 2e/pect of their Lying in ſeveral Villages, or be- 
nlp Wl in tbe Occupation of ſeveral, or as appur- 


tenant to it, or uſed with them. (Elſewhere) to 
he wbt it ſhall extend. If Land ſhall paſs by the 
vi vord cum pertinentiis: Where Land ſhall not 
in 24/s by the word (Houſe) Diverſity between the 
Land before ſpecified, and the Eſtate before ſpe- 
cified. To what the words (uſually occupied) 
ſhall extend. What paſſeth by (cum pertinentiis.) 
Where a Deviſe ef Lands carries not Houſes. 
Where Land (ball be reſtrained to the property of 
the word, (viz.) Arable Land. (The laſt before 
deviſed Premiſſes) to what extends, Words of the 
plural number to be [atisfied. What paſſeth by the 
words (in Poſſeſſion.) By the name of the Houſe 
wherein W. N. dwelleth, and he occupied but 
three Rooms, if the whole Houſe ſball paſs. 


A Man was ſcized of Land in Clenton, and of 
five Acres of Land in Cuckfield , both 
which were called Heſelands, and had been uſual- 
y occupied together as one Farm, and made his 
Will in this manner: He deviſeth all thoſe his 
Lands and Tenements lying in the Pariſh of 
Cuckfield called Haſelands to his Wife for life, and 
that after her deceaſe it ſhall remain to his Son 
Jobn and his Heirs, and after ſeveral other Clauſes, 
p. Je Wills, That if Jobs dies without Iſſue, Haſe- 
lands ſhall remain to his three Daughters in Fee. 
Per Cur. On a Writ of Error to reverſe ſudgment | 
n the Common Bench, the Daughter ſhall take 
none 
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which paſſeth nothing but that which is in d 


Hey Lands, to F. his youngeſt Son and i 


bis Wife ſhould have Hay's Lands, and dies, ? 


2 Rol. 276. 


(Elſewhere) 
What it ſhall 
extend. 


which extended into two Villages Cokefield u 


or only that in Cokefield. Per Cur. That only: 


word to alter a 


| The Lam ot lat 
none of the Lands in Cleyton, and that only 
much of Haſeland as extended into Cuckfel} 


ſhould paſs for the Deviſe to the Wife, is of u 


Lands in the Pariſh of Cuckfield called Haſelan 


Pariſh of Cuckfield, it being firſt named, (; 
Fac. p. 21. Twiteſham.and Roberts. 
B. ſeized of divers Lands called Haſelal 


Cranfield, deviſed his Lands in Cokefield ll 


Heirs, and after in another part of his Will 
willeth, that if J. his Son died withot Iſſue, th 


dies without Iſſue: And the Queſtion was, W 
ther the Wife ſhall have Haj*s Lands in Cranfil 


Cokefield, becauſe there was no more deviſed 1 
the youngeſt Son, Cro. Eliz. 674. Woodden 1 
Ozborn. | ; 

A Man hath Land in a Village, and two Har 
lets of the ſame Village, and deviſerh all his Lan 
in the Village, and in one of the Hamlets, the Lu 
in the other let paſſeth not, 9 Elix. Dyer 101 


A. ſeized of Lands in Fee in C. and S. devilet 
bis Lands in C. to F. for life, &c. Item, I gi 
my Land in S. and elſewhere to R. O. this (elk 
where) ſhall not extend to the Land in C. Hoy. 
65. Green and Armſtead, but that word ſhall 

ther be ſurpluſage and void than by ſuch a fte a « 
ge, plain and particular Dec, 


before. 

The Land cannot belong to Land, yet in 
Will ſuch Land which had been enjoyed with ho, 
ther might paſs by the words cum pertinent is, | 
where A. hath two Houſes adjoyning, (vir) 
Swan and the Red-lyon, and A. hath the S 


Tails and Ceſtaments. Y 
is own Poſſeſſion, and occupieth a Parlor or Hall, If Lands haij. 
hich belongs in truth to the Red-lyou wich the Paſe by the 
wan; bonſe, and then leaſeth the Red-lyon-houſe, — TP 
ind then „by his Will deviſeth bis Houſes called n 
he Swan, the Rooms of the Lyon which A. oc- 
died with the Swan ſhall paſs by the Deviſe, 
although by Right thoſe Rooms belong to the 
ed-lyon- houſe, Paſ. 36. Elix. Ewer and Heydon's 
aſe, Cro. Eliz. 638. | 
A Man has an Houſe and divers Lands in V. 
and alſo an Houfe and Lands in D. and by his 
ill he deviſeth his Houſe, and all his Lands in 
V and D. there the Houſe which is in D. doth not 
paſs 3 for his Intent is plain, that his Houſe in D. 
ſhall not paſs ; but if he had deviſed all his Lands 
M. and had not ſpoken of the Houſe, the Houſe 
d paſſed. A Caſe was in the Common Pleas be- 
0 ween Higham and Baker, The Deviſor had two 
Farms, and occupied parcel of one of the Farms 
with the other Farm, and deviſed the Farm 
which he had in his Poſſeſſion, that part of the 
ather Farm which he occupied with it did paſs 
ch the Farm deviſed, Godb. 352. in Ks. Caſe, 2 
Roll. * 47. Palmer 375. 
f One had two Houſes in A. and B. and deviſeth Land not paſs 
s Houſe in A. and his Lands in B. the Houſe in by the word 
90 — not paſs, 2 Auderſon 123. Heydon's Houle. 
de. | 
A. ſeized in Fee of a Meſſuage, and divers Lands 
me out of mind occupied with it, Let parcel of it 
ga a Stranger for years, and makes his Will. I be- 
Woqueath to my Wife my Meſſuage with all my 
inds thereunto belonging in the Occupation of In the Occur 
e Leſſee: The Wife thall have only that, More tion. 


25. 

One deviſeth an Houſe to his Wife, and that ſhe 
ave the Occupation of Black acre till Michael- - 
ma/1 next enſuing, and after deviſeth all his Lands 
; and 
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Diverſity be and Tenements, (except the Land before ſpeci 
tween the Land and given to the Wife) to N my Son; nothing i 
3 Black-acre paſſeth to N. if it had been (the Eſtat 
3 * before ſpecified and given, excepted,) aliter, Ny 

peci , . 

 - p. 12. Stockwood and Staire. 

| Higham had One hundred Acres of Lands cal 
led Jacks, uſually occupied with an Houle, ant 
he leaſed Forty Acres parcel of the ſaid Hundre 
Acres, and the faid Houſe to F. S. for life, and re 
ſerved the other to himſelf, and by Will deviſat 
his Houſe and all his Lands called Jacht, now in 
the Occupation of J. S. to his Wife for life, and 
after her deceaſe, the Remainder of all that, and 
all his other Lands pertaining to Facks, to R. hi 

Whit pifſeth ſecond Son. Per Cur. The Wife ſhall not har 

by the words that of which her Husband died ſeized for her li 

— uſually cen. becauſe he has expreſt in his Will, that the Wi 

* ſhall have part: It ſhall not be taken by Implic 
tion, That ſhe ſhall have the whole; now isMwhi 
true, if Lands are deviſed to one after the deu out 
of his Wife, the Wife ſhall have it for life. Bu 57. 
if a Man is ſeized of two Acres, and deviſeth o ner: 
unto his Wife, and that J. S. ſhall have the othe Hot 
after the death of the Wife, ſhe takes nothing u dg 
that Acre, becauſe the Will took effect by th: 
firſt words. Per Cur, The ſecond Son ſhall hare 
the Reverſion, and jt paſſeth not by the word 


uſually occupied; yet it appears his Intent was 4 
paſs it, and the Deviſe cannot take other effect whi 
Jacks is the entire name of the Houſe and Lands MW Kill 
and being Known by an entire name ſhall paſs u Clo! 

* the Son, and words are as we ſhall conſtrue them 165 
If a Man had Land called the Manor of Dal and 
and he deviſeth his Manor of Dale to one it ſhall and 
paſs, though it be not a Manor, Godb. p. 1 after 
3 Leon. 132. Cro. Elix. 15. tis 

| the | 


.d 


Wills and Teſtametits. 


ited . S. was Lord of a Manor within which Ma- 
jor there is a place known by-the name of Ebley, 
a which is an Houſe and 'fix Acres of Lands, to 
hich Tenement divers other Lands throughout 
he whole Manor were pertaining, and had been 
ſed with it by the ſpace of 60 years, and had al- 
ays paſſed by one Grant, and under one Rent 


dre which was in the Hands of H. B. Copyholder 
| re ff it) and the ſaid V. S. being ſo ſeized deviſeth, 
ueth har his Brother T. S. after the death of the ſaid 
wu. B. ſhould have the Tenement with the Appur- 
and Wenances, in which H. B. dwelleth in Ebly for 65 
and years, rendring 4“. per annum; but the Houle 


„ed 6 Acres were worth 5 J. The Quſtion was, With the Ap- 


und are out of Eh, paſsor not: And adjudged, 
hat the Lands out of Ebly ſhall paſs, for here 
he deviſeth the Tenement with the Appurtenances, 
iu which is all things belonging to it, and the Lands 
eat) Wour of Ebly were belonging to it: And cited one 
bu Batrees's Caſe, One being Sick ſent for a Scrive- 
ner and gave him inſtruction, That he deviſed the 
Houſe and the Land belonging to it: And ad- 
judged, That the Land paſſed, and all the Rent 
is increaſed, therefore his Intent was to give him 
all the Land, Cro. Eliz. 113. Boocher and 
Samford. 

A Man was ſeized of a Cloſe, one part of 
which was an Houſe, and on the other part of it a 
Kill; and alſo of two Mills adjoyning to -the 
Cloſe , and uſed them altogether until the year 
1655. when he divided them, and ſells the Houſe 
and part of the Cloſe, and reſerves the other part 
and the Kill, and uſes them with the Mill, and 


the Cloſe on which it ſtood ſhall paſs was the Que- 
| ſtion. 


If the other Lands where uſed with the Houſe, Pürtenances. 


atterwards ſells or deviſeth the Mills cum pertinen-· Cum pertinen. 
tis to the Plaintiff ; and if the Kill and the part of rs. 
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ſtion; Per Cur; They ſhall not paſs, 1 Levin 
121. Archer and Bennet: The Truth was, the 
Kill was à Kill for drying Oats; and the Mill 
were for the making of Oatmeal ; but this wy 
not found by the Verdict. And by VV madham ha 
all the Matter been found, and that the Kill wy 
neceflaty for the uſe of the Mills, and withou 
which they were nor uſeful ; the Kill had paſſed u 
part of the Mills, although fiot as Appurtena 
ces; as by the grant of a Meſſuage, the Con. 
duits and Waterpipes paſs as Parcel, although that 
they are remote. 5 . 
One Hayden being ſeized in Fee of Lands an 
Houſes in L. in Com. Oxon. And alſo of Land 
and Houſ's in VJ. in Com. Hertford, Let the 
Houfes and Lands in M. in Com. Hertford to the 
Defendant, and afterwards deviſed all his Meſſa 
ages and Lands in L. in Com. Oxon. and all other 
his Lands, Meadows and Paſtures in . in Con 
Hertford to the Plaintiff, The Caſe was, Whe. 
ther theſe Houſes in VV. paſſed to the Plaintiff by 
Where a De- this Deviſe, by theſe words, All other my Lands, & 
el Lands Myny Caſes were put, where a Grant or Devil 
11 A not of Lands carries Houſes: But here the Intent d 
; the Deviſor appears, that he reſtrained the word 
ren to ny property of the word, (viz) 
. .z Arable Land, for he couples it with Meadow and 
——— Paſture: And adjudged, That the Houſes in VV. . 
ty cf the word, did not paſs, Cre. Eliz. 476. Ewer and Hadi 
(via.) Arable 0 78. a 
Adjudged in the Exchequer Chamber, Dyer 261, 
A Man hath Land in a Village, in two Hamlet 
of the ſame Village, and deviſerh all his Lands in 
the Village, and,in one of the Hamlets, the 
Lands in the other Hamlet paſs not ; for naming 
but one Hamlet, it ſhall be preſumed, that he in- 
tended not to pais any thing in the other Hamlet, 
Cro. Eliz- 658. | | oi 
| WI! 


Cills and Ceſtaments. 
Iwill bequeath unto my Son T. all my Lands in 
uu ailomy Lands in S. Ialſo give to my ſaid Son 
all that my Ifland, which I purchaſed of the 
of Eſſex. Habend. All the ſaid laſt before de- 
ſed Premiſes, to my ſaid Son T. and the Heirs of 
s Body. Per Car. The Habend. extends to all 
W 2 Lands, and ſnould not ſtraighten the Deviſe 
"i the Iſland only, 1 Leon.p.5 7. VViſeman's Cale, 
z Anderſon 160.Meſme Cale: But in a Caſe 
""" Wicd in that Caſe by Fenner 4 Elix the Caſe was, 
tr Deviſe my Manor to D. my eldeſt Son, and al- 
9 my Land in S. in Tail. Meſton, Wieleb and * 
her were of Opinion againſt Brown, That the | 
tail limited for the Land in S. ſhall not extend to 
he faid Manor, quod mibi mirum. 
Sir Ant bony Denny ſcized in Fee of the Manor 
Cbeſbam, extending into Cheſham, and in the 
+... 0wn of Hertford, and alſo of other Lands in 
| lin by his laſt Will, deviſed the Manor of 
bm to Henry Denny his Son and Heir in 
"Wil, and his Land in Hertford to Edward Denny 
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Ky s younger Son, &'c. Per Cur. The younger Son 
©. ll have that part of the Manor of Cbeſhmau, 
ch lies in the Town of Hertford. 

A Man bath two Moieties, one in Kent, ano- 


ter in Eſſex by one Purchaſe, and he deviſeth all p,,,,1 number 
is Moieties in Kent to his Son, that in Eſſex to be ſatisfied. 
all paſs ; otherwiſe the plural number cannot be 

used, and he knowing he had but two Moie- 

e he would never have expreſt it ſo, if he had 

tended to have deviſed but one, 2 Bulſf. 17 6. 

irrell and Nicholls. 

A. ſeiſed in Fee of two Houſes, both adjoyning 

tte ing a Corner houſe, one in the Poſſeſſion of A. 

e other in the Poſſeſſion of B. he deviſeth the _ 9 
orner · houſe in the Poſſeſſion of A. that only ſhall q 
ds, 1 Rol. Abr. 614. Elake and Gold, wide this | 


ale in Cro. Car. 447.423. 8 
lle 
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One deviſeth aii Houſe to his Wife, and thy 
ſhe have the Occupation of Black- acre till Michs 
elmaſs next enſuing , and after deviſeth all hi 
Divers Lands Lands and Tenements (except the Land befor 
and Eitate de- ſpecified and given to the Wife) to Nicholas ny 
Viſed. Son in Tail; nothing in Black-arre paſſeth to N 
cholas, if it had been the Eſtate before ſpecified 
and given, aliter. Ney p. 13. Stockwood ant 

Stare. em. | | | 
| One makes his Will thus: I Deviſe the Hou 
By the name wherein V. N. dwelleth, called the White Swan 
of the Houſe ig Oldſtreet to H. G. for evet. V. N. occupied bu 
_— __ three Rooms, and other perſons the reſt: And | 
led, &c. and Was adjudged, That all the Houle paſſed, it being 
he occupied that Houſe or Tenement called the White Swan; 
but three for that cannot be intended to refer to three Room 
1g Agr and the Deviſee had a Fee in ir, Cro, Car. P. 129, of a 
| paſſeth, Cbamber lain and Turner. 


One 


th 


ſo 7 
Dat 
hav 


c a” 


- ills and Teffaments, 


that 
cb 
U is 
fore 
f m 
N. 
ited 
an: Mord or Sentences in a Deviſe ſhall amount 

to a Fee-ſimple or not. Or where a Deviſee by 
ou MContruftion [hall have a Fee-ſimple or not. De- 
warlM-i/c to one in perpetuum. To a Man & ſan- 
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hat Words or Sentences in a Deviſe ſhall a- 
mount to a Fee-{imple. 


| buMWguini ſuo, & ſemini ſuo. To one and bis Aſſigns 
d r ever. To one to diſpoſe of at his Pleaſure. 


To one in perpetuum during his Life. To one and 
bis Succeſſors. To a Man and his Heirs. That 
my Son ſhall Sell my Land as bis own, De viſe 
of all my Inheritance. I Releaſe ail my Lands to 
one and bis Heirs. (Heir) to what it extends. 
One having three Daughters, deviſeth bis Land 
jo bis Wife, until his Heir come to 21, paying 
lo much to his Heir, and ſo much to his two other 
Daughters, if by this the eldeſt Daughter ſhall 
have the Land in Fee. Deviſe to one and his 
Heirs, & pro deſectu hæredum, &c. to another. 
What Eſtate it is, with a Diverſity. If Fee paſ- 
ſeh by the word Purchaſe. Dewiſe 10 [everal 
Sons, and that the one (hall be Heir to each 
aber, what Eſtate it makes. Diverſity between 
al bis Tenant-right Eft ate, and of all bis Eſtate. 
Difference between a Dewviſe of White-acre to 
J. S. and his Heirs, Item, Black-acre, and a 
Deviſe of White-acre to J. S. bis Heirs, Item, 
give Black. acre. Deviſe that B. ſhall be his 
Heir. A Deviſe of his while Eſtate. What 
AP paſſeth by the word Eſtates. The Operation of the 
word Perpetually. If be die before 2.1 without 
ſue of his Body then Living, the Remainder over, 
what Eſtate, Deviſe * Fee · ſimple to the Devi 


ſors 


eing 
van: 
om 
129 
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other Eſtate than it was at Common Lav. 
Will that my Land ſball go to the right H 
Males and Poſterity of me, and my name 
ever. 


and dies ſeized, that Diſcent ſhall not u 
away the Entry, Cro. Car. 201. 


To one iz per- A Deviſe of Lands to one in perpetuum is a fr 


te tua. ſimple. Perkins denies it, but Littleton affirm 
Co. Lit. 9. 5. Cro. Car. 129. Chamberlaine u 
Tarner. 

Deviſe toaman If a Man Deviſe Lands to another & Sangs 


& Sanguini ſuo, this is a Fee, Co. Lit. 9. b. Downhally 
ſue, Catesbys Caſe there cited; but Lands deviſed; 
To one & Se- one & ſemini ſuo, is an Eftate Tail. 
eee 4 If a Man deviſeth Lands to another, and 
Aſſigns for e- Aſſigns for ever; it is a Fee ſimple, Co. Lit. 94 
ver. It a Man deviſeth Lands to another to gives 
fell, or he Wills, That his Lands ſhall be at 1 
Diſpoſition of F. S. or that F. S. ſhall diſe 
To one to diſ- thereof at his Pleaſure; by theſe words F. S. h 
poſe of at his a Fee ſimple, Co. Lit. 9. b. x Leon. 156. Who 
— and Cleyton's Cale, Id. 28 3. FJennor's Ci 
no. 283. But otherwiſe it is when theſe or theli 
words are qualified and reſtrained by a ſpecial 
mitation. A Man deviſeth A. ſhall have his Ia 
in per pituum during his life, he hath but an Ef 
for Life, for the words (during his life) do Abi 
the Intereſt given before, 15 H. 7. 12. So 211 
One deviſeth Lands to another for life, to diſp 


To one in per- 
petum during 


his Wiſe. 


at his Will and Plcaſure, he hath but an EAM 


for life. So 3 Leon. A Man deviſed Lands to! 
Wife for life, and after her deceaſe ſhe to give 


ſame to whom ſhe will; the Wiſe granted 


Reverſion to a Stranger, who committed Waſt,! 


Cur, By the Deviſe the Wife had kut an Eſtate" 


* 


ors next Heir, quid operatur. Where it mul, 


Ote, One Enters before the Deviſee Ente 
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e, but ſhe had gained Authority to give the Re- 6 
xrfion to whom ſhe will; but by Implication ſhe 

all have no further Eſtate than for life; and the 

rantee of the Reverſion ſhall be in by AH. and his 

ill. 

To my Son William for life, the Reverſion to That my Son 
Son Thomas, except Willam Purchaſe as much ſhall fell my 
her Land, and of as good value for his Son Lands as his 
zomas, and then my Son William ſhall Sell my“ 

= as his own, paſſeth a Fee-ſimple to Thomas, 

ob. 65. 

A Deviſe to an Heir of one who is an Allen is 

pid, for non eſt bares viventis; fo to the Heit᷑ 

an Alien, 1 Levin 59, | 

| make G. B. my ſole Heir and Executor. Thſe 

ords paſs the Lands by the better Opinion, for 

leir can have no other relation but properly to 

s Lands, Stiles p. 308. Taylor and Welli. 

A Deviſe to a Man and his Succeſſors is a Fee, 10 one 20d 
Rol. Rep. Web's Caſe, 3 Bulſt. 194. I make F. his Succeſſors 
my Heir, and I give unto my ſaid Hen. my 

ands; its good to carry a Fee-ſimple, the Intent 

certain and not conjectural, Hob. 34. 

If I by my Will appoint that F. 3. ſhall be 

cir of my Land, he ſhall have it in Fee, Hobart, 
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lt one gives Lands to a Man & Succeſſoribus 
5, this is an Eſtate in Fee, for by the word Suc- 
ſors is intended Heirs, the Heir ſaccedit pa tri. 

A Deviſe to a Man and Heir has been adjudged To 2 Man an 
Fee-!imple, 3 Keb. 54. Q his Their, 
R. B. ſeizedin Fee, had a Siſter Elix. married to 
ne Smith, who had Iſſue A. Smith Leſſee of the 
We aintiff, and fhe afterwards married one obexr 
Voarton, by whom ſhe had Iſſue a Son called Ben- 
aun, a Daughter called Mary, Now Lefen- 
ant, R. B. deviſed Lands to El:z. his Siſter and 
e leir for ſo long time, and until his Son Benjamin 

l FE 81 thould 
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ſhould attain his Age of 21 years, and after he ſhall 
have attained that Age, then to the faid Benjamin 
and his Heirs for ever; and if he die before the 
Age of 21, then to the Heirs of the Body of Re. 
bert Wharton for ever. Benjamin died before 21, 
living Robert Wharton his Father. Per Cur. lu 
this Caſe Elix. had a Term till Benjamin attained 
his Age of 21 years, for ſhe is Executrix, and tha 
an Eſtate in Fee veſted in, Benjamin preſently; 
Executory De-: and that Mary may take it by way of Executor), 
viſe, Deviſe as Heir of the Body of her Father, ora 
leaſt as Heir of the Body of her Brother, 2 Mol, 
289. Taylor and Biddale. 
| R. ſeized of Lands in Fee, and having three 
One having Daughters Suſan the eldeſt, Ann, and Elizabei, 
three Drugh- deviſeth the Lands to A. his Wife, until his Heir 
ters, deviſeth Q | , . > 
the Land to ſhall come to 21, paying to his Heir 100. per am 
his Wife, un- and to his other Children 20 J. per ann. at the ſam: 
til his Heir time. tem, He gives to Ann and Eliz. 40 l. x 
come to 21, peice, and if Suſan his Heir die without Heir be- 
Py Ty 2 fore 21. ſo as the Land happen to Ann, then Anntoi 
and ſo much pay to Eliz. the Portion which ſhe herſelf ought to 
to his two o- have had; and if any of his younger Daughten 
ther Daughters die without Heir before 21, her Portion to be di 
by Nu the el- vided between his Heir and the other Daughter, 
- One Per Cur. This was a Deviſe of the Inheritance . S. e 
whole in Fee to Suſan, and ſhe ſhall have all excluſive , by a 
as Heir. the words in the Will calling her his Heir, 
and often in his Will mentioning his Heir in the 
If Suſan my Singular number: But by the words, if Suſan hi 
Heir die with- Heir die without Heir before 2 1, ſo that the Land 
out Iſſue, to the fall upon Ann, then Ann to pay Elix. the Portion 
two other Si. which ſhe her ſelf ought to have, is not but aſh Fee 


— | an Eſtate Tail and no Fee-fimple, 2 Le vins 162.71 | pi 


in Tail. and Collier. ouſe 
ay F 

| er Ci 

0h le, a 


I give 


8 a, 
3 
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I 'give to my Colin A. H. my new Dwelling- All my Inheri- 

louſe for term of 99 years, and my Colin A. H. *ance. 

all have all my Inheritance if the Law will allow 
Per Cur. Theſe words give the Land to him 

d his Heirs, Hob. p. 2. Wildlake and Harding, 

ab. 207. Meſme Cafe. 

If a Man deviſeth the Fee-hmple of an Houſe, 

Fee paſſeth, 19 Elix. 357. Dyer. | | 

A Man by his Will faith, I Releaſe all my Lands I Releaſe all 

A. and bis Heirs, its a Fee. ſimple, Bendl. no, my Lands to 

9. 1 Anderſon 33. A Devile of Inheritance car- oe and his 
a Fee. ſimple. Hen. 

A Man devifeth his Lands in this manner: I 

ve and bequeath my Lands to my ſon Richard 

ring his natural life, and after to the Heir of Heir, 

Body for ever: The word Heir includes Heirs, 

is nomen colleftivam, but Archer's Caſe is prox- 

o heredi, and ſo reſtrained, and not hered: 

nerally. Per Cur. The Deviſe here is a Deviſe 

the Heirs of the Father and fo a Fee-ſimple ; 

d the Party comes not in asa Purchaſer, but by 

ay of Limitation, and ſo no Contingent Remain- Contingent Re- 

r, Stiles 4 249. 273. Pawſey and Lowdall, mainder. 

nds are deviſed to F. S. & bæredi ſuo, or to 

S. & heredi heredis F. S. Hetly p. 76. 

A Man deviſeth Lands to Fames and Francis 

is Sons, and if either of them or their Heirs do 

Il the Land, the Gift to be void, its a Fee-fim- 

le, Cro. Elix. 745. Shallard and Baker. 

A Man deviſeth, That his Feoffees ſhall make 

n Eſtate to J. S. this is a good Deviſe to F. S. 

1 Fee, 2 Rol. Rep. 478. 

give to A. L. my Colin the Fee: ſimple of my 

= and after her deceaſe to William my Son. 

r Cur. The Weman ſhall have on Eſtate for 

ſe, and the Son ſhall have the Fee- ſimple in Re- 

inder, 1 Anderſon 51. Baker and Raymond. 
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Dev iſe to one 
and his Heirs 
and pro defect u 
heread”, &c. 
Dive: ity, 


whom he intended it ſhould go, theſe wor 


Iſſue, Cro. Car. 57,58. Hearne and Allen (alu 
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A Deviſe to A. my Son, & heredibus ſui y 
perpetuum & pro defettu bæredum to B. my Daug 
ter and heredibus ſuis. It was in this Caſe agre 
by all, if the Remainder had been limited to 
Stranger, the firſt Eſtate had been a Fee and i 
Remainder void, as it is 19 H. 8. and 29H 
Dyer 33. becauſe no intent appears to make! 
Eſtate Tail, but a Fee ſimple: But now it bein 
limitted to the Brother and his Heirs, and if 
dies without Heir to his Siſter, who is his Heir if 


ſnew eto what he intended, (viz.) Heirs of | 
Body. And this was the Opinion of Telvem 
and Croce (as faith Vaughan p. 58.) - Butt 
Qther three Judges conceived it to be a Fee and! 
Remainder void; but becauſe no Title was fou 
for the Defendant, the matter in Law came not! 


Keene's Caſe.) And yet it was reſolved in 
Cale of #bb and Herring, Cro. Fac. 41 5. int 
very point. The Cafe was, I bequeath to Francis n 
Son my Houſes in London after the death of n 
Wife, and it my three Daughters and either ff , 
them do over-live their Mother, and Francis the F 
Brother and his Heirs, then they to enjoy tl , 

ſame Houſes tor Term of their lives. Per C = 


Francis had only a Fee Tail, and not a Fee, | A 
Heirs in this caſe is intended Heirs of his Body gr. 
for the Limitation being to his Siſters, its necel 1 
rily intended, that it was if he ſhould die witho 40 

Iſſue of his Body, for they are his Heirs Collar * 
And they agreed the Caſe of 19 H. 8, 9. a Di ge 
viſe is to one and his Heirs, and if he die witho * 
Heirs, that it ſhall remain to a Stranger; the RY gur 
mairder is void ; but if the Remainder were to "A 
next Brother, it had been an Eſtate Tail, for the 7 
is an apparent intention what Heirs he intendec bei 


and the intention being collected by the Will, f 
ed * q 6 a 25 
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aw ſhall adjudge accordingly. I take this to be 
Fetter Law then Keen's Cale, ; 
A Man had two Sons, and deyiſeth that the el- 
Jeſt Son with his Executors ſhould take the Profits 
pf his Lands, until his youngeſt Son ſhould come 
o the Age of twenty two years; the eldeſt Son 
atha Fee in the Interim, 1 Leon. 101. Gales and 
allewell. 
K. G. being ſeized of Lands deviſed thus : I 
ill that V. G. my Son ſhall have my Houſe and 
Lands, &c. for the term of his natural life, and 
then to remain to T. G. his Son, except the ſaid 
V G. do Purchaſe other Houſe with ſo much 
ind, and ſo good in value for the ſaid Thomas his 
Son, and then the ſaid VJ. ſhall ſell the ſaid Houſe 
- and Land as his own; William purchaſed no other 
Lands for Thomas. Per Cur. Thomas took a 


the firſt words by themſelves taken would have 
given him but an Eſtate for life, yer the word 
(Purchaſe) in the ſecond Clauſe imports in com- 
mon Speech an abſolute Purchaſe in Fee. And 
therefore if a Man appoints his Executors to Pur- 
chaſe an 100 J. Lands for a younger Son, no doubt 
t will import a Fee · ſimple, Hob. p. 65. Green and 
fed | 

A Man by his Will deviſed to his eldeſt Son Black- 
acre, and to his ſecond Son White-acre, and to his 
third Son Green-acre in Tail, and by his faid Will 
further willed, that in Caſe any of my ſaid Sons 
do die without Iflue, that then the Survivors be 
each others Heir. The eldeſt Son dies without If- 
bol ſue, the Court were in doubt. But they concei- 


\ jo Survivor, Cc. is a Fee-ſimple by reaſon of the 
words, each others Heirs, and they conceived alſo, 
1. that both the Survivors ſhould not have ir, the ſame 
being contrary to the expreſs words of the Deviſe, 

G 4 ſhall 


chaſe. 


ved, that the Eſtate limited in Remainder to the 


8 


Fee ſimple after the death of William: For though Fee paſſerh by 
the wocd Pur- 


® pevaion in Heir of Fobn the eldeſt Son. Per Car. In regarl 
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ſhall be each others Heir in the ſingular number, 
1 Leon. p. 166. #0. 230. Hambledon's Caſe, wide 
Bendl. no. 116. But the like Caſe to this is more 
clearly reſolved in Cro. Fac. 260. Wood and In 
gerſole's Caſe, 

A Man having three Sons, Fobs, Edward and 
William, and Lands in ſeveral Villages, (vix.) 4. 
B. and C. deviſeth the Lands in A. to John his Son, 
the Lands in B. to Edward his Son, the Lands in 
C. to William his Son ; and that if any of then 
died, the other Surviving ſhould be his Heir: 
Fobn the eldeſt hath Iflue F. and dies. The Que. 
ſtion was, Whether the Lands in A. ſhall goto 
Edward and William the younger Sons, or to the 
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Fee. nothing but a Freehold paſſed by the Deviſe, the 
Reverſion in Fee deſcending upon the eldeſt, had 
drowned that Eſtate, and is aFee-ſimple executed, 
and that his death afterwards could not revive and 
veſt the Remainder in Milliam and Edward: And 
ſo adjudged, That the Iſſue of the eldeſt Son ſhall 
have the Lands; and that the Reverſion of the 
Inheritance is in the Son of John the elder Brother, 
and the others have only Eſtates for their Lives 
and the ſubſequent Clauſe (one ſhall be Heir to the 
other) is Repugnant, 1 Bulſf. 63. Meſme Caſe. 

One to be each If a Man Deviſe Land to his Wife for Life, and 

others Heir, after her death to his three Daughters equally to 

| be divided, and if one die before the others, then 
one to be Heir to the other equally to be divided, 
by theſe words, an Eſtate in Fee is deviſed to the 
Daughters, King and Remball's Caſe, 1 Roll 
Abrid. 833. 
A Man deviſeth all his Tenant-right Eſtate at B. 
* an ſpecial Yu had, 3 Verdict found that at 
5 B. to be all Tenant- right Eſtate it would paſs in 

1 Fee, becauſe the Deviſe of the Tenant - right E- 

xight Elate. ſtate ſeems to deſcribe the Lands only, ſo 

Won,” | | only 
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y for life paſſeth by Hales and Cur. A Deviſe A Deviſe of 
all his Tenant-right Eſtate would be but for All bis Eſtate. 
but of all his Eſtate carries a Fee, 3 Keb.2.45. 

ſon and Robinſon. 

Grandfather, Father and Son : The Grandfa- 

r ſeized of Lands in Fee deviſed it to the Father 

life, the Remainder to the Son and the Heirs 

ales his Body, the Remainder to the right Heirs 

the Deviſor, and the Heirs Males of his Body 

gotten: The Grandfather and Father dies, the 

n dies without Iſſue Male having Iſſue Ann, © 

ho is the Heir of the Deviſor; its a Fee-ſimplein 

, Cro. Elix. 96. Smith and Hawes, for im- 


he ediately by the death of the Grandfather, the 
rd WEmainder doth veſt in the Father as his righ Heir, 
bed veſteth in him as a Fee-fimple, and cannot 
ad matter ſubſequent be converted into an Eſtate 


al, 
A Man by Will recites he owes 100 J. to T. 

din conſideration of the faid Sum to be releaſed geleaſe, 

d diſcharged to his Executor, he deviſeth the 

nds to T. this is a Fee: ſimple, 1 Anderſen 335. 

ran and Baldwin?s Caſe. 

A Man gives White-acre to his eldeſt Son and 

s Heirs for his part. Tem, Black-acre to my youn- pee by conſtr; 
ſt Son for his part; the younger Son ſhall have tion. 
ee-limple in Black-acre, Green and Deel's Caſe, 

0b. 321. 

If one Deviſe Vbite-· acre to F. S. and his Heirs 

dor (Item) Black-acre F. S. had a Fee ſimple in 

oth, but if one Deviſe White-acre to J. S. and 

s Heirs, Item, I give to F. S. Black are, F.. 

ath but an Eſtate for life in Black-acre, Siderf. p. 

IF. in Bryan's Caſe, per Windham. 

A. deviſeth, that B. ſhall be his Heir, that paſ- Deviſe tha: B. 
th ſuch Eſtate to B. as A. had, whether Frechold, ſtall be bis 
al or Fee, Hob. p. 75. Sparkes's Caſe, for tho Heir. 

lone can be truly Heir but he that the Law makes 


ſo; 


Heir. 


What paſſeth 
by word E- 
ſtates. 


Per petually. 


It he die be. 
fore 21 and 
without Iflue 
et his Body 
then Living. 


in theſe words: I bequeath to my Wife my whi 


The Latw of laſt 


ſo ; yet there is an Heir by appellation and vulg; 
acceptance, which imitates the State of a tru, 


Heir. 
A Man ſeized in Fee of Lands makes his Wil 


Eſtate, paying my Debts and Legacies and dis 
making his Wife Executrix, his Debts and Leg 
cies being 40 J. and his perſonal Eſtate but; 
his Wife ſhall have a Fee by force of theſe Wor 
(my whole Eſtate) for theſe words ſhall extend i 
the Land, and to all his Eſtate in the Land, 1 K. 


Abridg. 8 34. Johnſon and Kerman, Stibs p. 293 te 
Meſme Caſe. | _ 

A Man ſeized in Fee of ſome Lands, and alk 5 Y | 
poſſeſſed of certain Leaſes of other Lands, deviſe A f 
the Leaſes to F. S. and after deviſeth to his Ex * 
cutor all the reſidue of his Eſtate, Mortgage W. 
Goods, &c. his Debts paid and his Funeral er n 
pences diſcharged, this ſhall pals a Fee to the L nt. 
ecutor by the word Eſtates, being coupled with air 
the word Goods, 1 Rel. Abridg. tit. Eſtates p.33 0. L. 
Wilkinſon and Meream. : the 

A Deviſe is to a Man paying ſo much yearly ig 
the Poor of ſuch a Corporation perpetually, an ; 
for default of payment that the Corporation {hi 'P 
have the Land perpetually ; this is a Fee, becaul 
the word (perpetually) ſhews his Intent, Rol. R P. 
Webb and Herring. 

Land was deviſed to a Son and Heir, and if it 
die before his Age of twenty one years, and with A 
out Iſſue of his Body then Living, chen the RI on 
mainder over, he ſurvived twenty one years, an and 
then Sells the Land and dies; if the Sale wel ,,, 
good z.e. whether he was ſeized in Fee or in Tall T. 
Per Cur. He had a Fee preſently and fo the S ;, „ 
is Good, for the Eſtate Tail is limited to Com Per] 


mence upon a ſubſequent Contingency, Siderf. 


148. Collenſon and Wright ; and like this is Hs 
an 


culuis and Teſtaments. 


3 Deering's Caſe, Hard. 148. Argued but not 
WAcjudged, He muſt die within Age and without 
ſue, before the Contingency can take effect; 
phich it is impoſſible he ſhould do when he hadlat- 
ained his full Age Claches Caſe, for in 16 El. Dyer 
230. b, Lands were deviſed to one Daughter and 
ger Heirs, and if ſhe hapned to die within the Age 
of 16 years, living her Siſter then to her Siſter 
and her Heirs, the Daughter had a Fee-limple, 
err. 8 
Pell and Brown?®s Caſe, 2 Cro. 590. A Man 
deviſed Lands to one of his Sons and his Heirs for 
ever, paying 20 J. and if he died without Iſſue li- 
„ing the other, that then the Land ſhould remain 
Wo the other Son. Per Car. The firſt took a Fee- 
ſimple by the Will. But the great Queſtion was, 
Whether a Remainder could be limitted upon it 
or not, becauſe a Remainder in Fee cannot be li- 
mitted on a Fee : But ic was held, That the Re- 
mainder was good, becauſe it did not depend upon 
a Limitation, but a Collateral Determination of 
the Eſtate, for that the words if he die- withour 
Ifdue, were not abſolute and indefinite, but tied 
up to a Contingency, living M illiam. 


Deviſe of Fee. fimple to the Deviſors next Heir, 
| quid operatur, | | 


A Deviſe of a Fee - ſimple to the Deviſors 
own right Heirs, by the name of Heirs is void, 
and they are in by Deſcent, Hob. p. 30. in Comn- 
yell 7 A 

il ders Caſe, So a Man deviſeth Lands to a Perſon, 
I That is his next Heir, and ſhis Heirs; the Deviſe 
void, and it works by Deſcent, Stiles p. 148. 
1 Perſon and Holmes, 


24 : A 


91 
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A Man deviſeth all his Lands to his Wife se 
life, and after her death to J. S. his eldeſt Sy 
and his Heirs; this Deviſe is void, and its ng 
in the power of the Son to make his Electia 
to take by Purchaſe or Deſcent, but he mul 
of neceſſity take the Lands as the Law direct 
which is by Deſcent: And therefore in 3 Leon. 15, 
A Man had Iflue two Daughters by divers Venter 
He by Will deviſed his Wife ſhould have the 
moiety of his Lands for years, and that his eldef 
Daughter at the day of her Marriage ſhould enter 
into the other moiety ; its a void Deviſe, for ſe 
hath it by Deſcent and not by Deviſe. And the 
difference ſtands thus: 

Where the Deviſe is for the benefit of a Stranger, 
there the Heir ſhall take by Deviſe and not by 
Deſcent: As if a Leaſe be made for years the Re 
mainder to the Heir, there the Heir ſhall take the 
Land by the Deviſe; if a Man deviſeth the Land 
to the Heir in Tail with this, that he ſhall pay: 
certain Sum of Money to another, there the Heir 
ſhall take by the Deviſe, for the benefit which 
may accrew to the Stranger, and not by Deſcent, 
for otherwiſe the Will ſhould not be performed: 80 
it the Father Deviſe Lands unto his Son and Heir 
apparent, and to a Stranger, its a good Devile, 
and they are Joyntenants for the benefit of the 
Stranger. | 

A Man having two Daughter being his Heirs, 
deviſeth his Land to them and their Heirs and dies; 
they ſhall have it as Joyntenants and not as Co- 
pertners, for the Deviſe giveth it them in another 
Degree than the Common Law would have given 
it them, and for the benefit of Survivorſhip be 
tween them, Cro. Eliz. 431. and ſo they take 
not by Deſcent, 3 Levins 127. Hedger and 
Rowe. 


litive 
o his C 
Purch: 
or b 
g thi 
0. alt 
th ; 
y the 
he co1 
im in 
rand 


As 


TUlils and Teſtaments; 53 


Counden's Caſe is, 


As to yr 4 nd in N. my Mind and Will is, 
hat the ſhall diſcend and come — 
unden my Son (who was his Heir) after my de- 
aſe. And after adds this Clauſe provided always, 


- t if his my Son F. ſhall happen to deceaſe 
Without Iſſue of his Body lawfully begotten, 
ben I Will, that all and ſingular my faid Lands 1 Will that my 


all go unto the right Heirs Males, and Poſterity Land ſhall go 
me and my name for ever, equally divided un- vnto the right 
and amongſt them Part and Portion like, F. 11d Mates, 
without Iſſue, The Deviſor left two Grand- of me and — 
wghters born of his Daughter Elix. The Grand- name for ever. 
aughters Enter and made a Leaſe to Clark, who 

nters, Upon whom G. Connden Brother of the 

Jeviſor of his Name and Blood entred, upon 

hom Clark the Defendant Re-entred. 

1: Per Hob. The Son is by the Proviſo of this 

Vill made Tenant in Tail to him and the Heirs 

f his Body; then the Limitation: after following 

the right Heirs Males, &. will be but a Re- 

erſion, and will veſt alſo in the Son, for it is a 

litive Rule: A Man cannot raiſe a Fee ſimple 

d his own right Heirs by the name of Heirs as a 

Purchaſe, neither by Conveyance of Land, nor uſe, 

or by Deviſe ; and the precedent words touch- 

p the diſcent of the Land coming to him does 

ot alter the Caſe, for it is no more than the Law 

th; ſo the Land ſhall come to the Son in Tail - 

the Deviſe, and the Reverſion by Diſcent. And 

he conſequence is, if the Reverſion diſcended to 

im in Fee, it muſt then diſcend from him to the 
rand-daughter, ; 


2. Devile 


_ 
| rh | N 4 * 
* O 
: 
, . 


Heir Male of the Deviſor, and the Heirs Mal 


ſhall not take away the Land; and the Claus 


in Law, Hob. 29, 30, 31. 


The Lam of lall 


2. Deviſe to the Heir or Heirs of the name g 
the Deviſor muſt find every Heir, 11 H. 6. 11 
Farrigton and Dayliess Caſe was cited: One (; 
zed of Land deviſed it to A. for life, the Reman 
der unto B. in Tail, the Remainder unto the nen 


of his Body; the Deviſor dieth, B. dieth withoy 
Iflue, the next Heir of the Deviſor was a Daugh. 
ter; the Daughter ſhall have the Land by way d 
Reverſion, and though ſhe have a Son after, u 


here, that the Land ſhall be to the Heirs Male 
part and part like makes it more repungnant an 
inſenſible; for if the Heir ſhould be preferred 
that ſhould be an Intail, and then none can par 
with him, and if he meant that all that were Make 
of the name and Poſtery ſhould take together, the 
the word (Heir) is wiped out, and then the Son 
ſhall take equally with the Father; and fo its voi 


C A? 


 riflls and Teffaments. 


CAP. XIV. 


Where and in what Caſes a Conditional Deviſe. 


here and in what Caſes @ Conditional Deviſe up- 
on payment of a Sum of Money, or an yearly 
Sum ſhall paſs a Fee or not. In ſome Caſes the 
value not material. The Law intends a Deviſe 
to be for a benefit. Lands given, paying Debts 
and Legacies, where it im an Eſtate for Life 
and not a Fee. All my Eſtate, in what Caſes it 
is intended a real Eftate. A Deviſe of an An- 
nual Rent out of the Profits, or of an Annual 
Payment. Of an yearly payment after the 
death of the Teſtator, and before the Eftate 
comes in Poſſeſſion. A Deviſe of Legacies out 


withou limiting what Eſtate: Its 4 Pee, the 
the word paying be not in. No Conditional Fee 
but a Truſt to pay. 


T is a Rule laid down in Collier's Caſe, where 

payment is to be made, whereby the Defendant 
an ſuſtain no loſs, the word paying will make no 
ee; but if there be any poſſibility of a loſs, 
here it will create a Fee, 2 Mod. 25. 

Vide infra Hob. 65. Green and Armſted's Cale. 

N. deviſeth Lands to John his Son (of 20 J. per 
mum value) Conditionally, that he ſhall allow 

s other Son Meat, Drink, Cc. during his life ; 
had a Fee, Sir T. Jones 102. Lee and Vi- 
thers, 

A Man deviſeth Lands to his Wife for Life, 
be Remainder to J. his eldeſt Son paying 40 f. to 
tach of his Brothers within two years after the death 
of his Wife. A Fec-fimple paſſeth, the Conlide- 


ration 


of Land, and then deviſeth the Land it ſelf 
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— 
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The value not ration is good, and the value is not material, and 
marerial. no Book ſpeaks of the value, Cro. Elix. 20, 
Wellock and Hammond. | 

And yet ſometimes the value of the Land is u 
be conſidered. Land is deviſed to A. for life, de us 
Remainder to B. B. paying 45 J. to J. S. and the 
Land is worth 3 J. per annum, it is a Fee- ſimple in 
B. for he may die before ſatisfaction, if it wer eren 
otherwiſe, and the Law intends that the Devil aber 
was for his benefit and not for his prejudice, and 

The Law in- this diverſity was refolved. If the Deviſe had been Yer: 

tends a Deviſe of the Land to him, to the Intent, that with te In. 

to be for a be- profits he ſhould educate his Daughters, or out d 

ache, the Profits of the Land pay 20 s. or 40 s. to ano 
ther, it had only been an Eſtate for Life, 6 Rep. 16 
Collier's Caſe. 

A Man deviſeth Lands to perform his laſt Will 

and to pay Debts and Legacies; It is a Fee-ſimple, 
Lands given Bendl. no. 100. So if one gives Lands to a Man 
paying Debts paying his Debts and Legacies ; it is a Fee ſimple, 
and Legacics, for they are to be paid preſently, which cannot be 
it the Land paſs not preſently, Stiles 29 4. Kirman 
and Johnſon. 

A Deviſe to three Sons, they paying 10 J. a-piece 
to F. S. And it is further limitted, that after the 
death of every of them it ſhall Remain over, thi 

An Eſtate for is only an Eſtate for Life, Cr. El. 497,495. Bacin 
Life and not and Hill; for an Intention ſhall never be taken to 
a Fee, be againſt the expreſs Letter of a Will; and tho 
payment of 10 J. is conſideration to give a Fee, 
yet it is abridged by the Clauſe of Remaining 
over. 

A Man ſeized of Gavelkind Lands deviſed, the 
fame to his Wife for life paying out of it 3 J. to 
his eldeſt Son, and alſo deviſed the Land to bi 
ſecond Son paying 3 J. per annum to his third Son, 
the ſecond Son had a Fee, becauſe the charge might 


continue after the death of the Deviſee, GY 
| 380. 


Mills and Cetkaments. 
180. Cro. Fat. 527. 1 Rol. Rep. 80. Spicer's 


ſe. 
The Son ſeized of the Remainder in Fee after 
de death of the Father Tenant for Life, deviieth 
thus: I Deviſe to D. my Wife the Lands that / 
ave, or may have in Reverſion after the deceaſe 
my Father, yielding and paying yearly during A, j:0 for 
der natural Lis, to the right Heirs of my ſaid Life and not 
ather 49 L. it is an Eſtate for Life, and ſhe is a Fee. 
ot to pay the 40 J. till the Remainder happen, 
Wer 371. 2 
In Ar and Prince's Caſe, The Deviſe is to . 

all my Eſtate, paying 400 J. a piece to m  _ 
ſters : This per Cur. is a Fee- ſimple, and it ap- All my E9ate 
ars, that the perſonal Eſtate is not ſufficient to in whar Caſe 
tisfle the Legacies, therefore this muſt be inten- ic '5 "tended: 
his real Eſtate : As Kirwan and FJobnſen's ©) Etate: 
ie is, and this is no Averrment debors the Will, 
ut conſiſtent and explanatory of it, 3 Reb. 49. 

16 J. per annum deviſed to Rob. on Condition to 
wy to his Siſters 5 J. a year to both, payable quar- 
fly; the firſt in a Month, the next after death 
fore Quarter-day ; its a Fee, becauſe by poſſibi- 
ty, more might be paid than the Deviſee could 
ſe by that time out of the Rent, as if the Te- 
tor died two Monchs, a Month cr leſs before 
e Quarter-day, 3 Keb. 692. 747. Hatton and 
lead, f 

One gives Lands to 24, and H. his Sons upon 
ondition, that if they Sell to any but to V. his 
n, then he to Enter and adds this Clauſe ; the 
duſes and Lands I have given between my two 
ons is to this purpoſe: That thicy all ſhall bear Annual Rene 
rt and part like, going out of all my Houſes and out of the Pro- 
nds towards payment of my Wife 401. per ann. fits. 
Wing her life. Per Cur. M. and H. have only an 

ve for Life and no Fee; for it is not deviſed, 
wing ſuch a Sum; as is in Wellock and Hummonds 


— 


U 
h 

2 
9. 


Annual pay- 


ment. 


Yearly pay - 
ment after 


the death of 
the Teſtator, 
and before the 
Eſtate comes 
in Poſſeſſion. 


Company to Enter. Per Cur. Jobn and Rip 


| Che Law of lat 

Caſe ; but quaſi an Annual Rent out of the Pr 
firs of the Land; and to the Objection, that th 
ſhall not Sell but to V. which intends, that the 
had an Eſtate of Inheritance which they might 8 
The Court ſaid, They may be reſtrained fro 


Selling an Eſtate for Life, and it appears not iu FE 
thereby he intended to give a Fee, Cro. Car. 157 bone 
Anſley and Chapman. And yet in ſome Caſes evi 


Avnual payment may make a Fee. ſimple, as i 
Webb and Herring's Caſe. The Teſtator ging 
Houſes to his Siſters Sons, Reger and Fobn, an 
they to pay yearly to the Batchelors Company d 
Merchant Taylors 6 I. 10 s. and if they or the 
Succeſſors deny the Payment of the ſaid Sum, then 
it ſhall be lawful to the Wardens of the fail 


bad a Fee by this Deviſe; for they paid a Conſ. 
deration for it, and the words, if they or ther 
Succ flor deny the payment, ſhew the intent, that 
ir ſhall go to their Heirs, Cro. Fac 415. 2 Rd, 
Rep. 80. Spicer's Caſe, Hab. 65. Cro. Fac, 527. 
Spicer's Cale. | 

Land given to I. for Life, and then to remain 
to T. his Son, and T. ſhall pay to his Siſters 100 
in manner following, (viz.) To each of them 20 
by the year, till the ſaid Sum of 10 l. be fully i 
tified and paid. By Hb. if the meaning were, 
that he ſhould pay his 20 s. per ann. from the 
death of the Teſtator before the Eſtate fell n 
Poſſeſſion it might inforce a Fee; but the mer 
ning ſeems to be otherwiſe, and the payment 
of the 20 f. yearly could be no peril to him, 
becauſe it his Eſtate ſhould ceaſe, he ſhould 
ceaſe his payment, aliter had the 10 J. been to 
have been paid at once, Hob. p. 60. Green and 
Armſted. ; 


A 


Qiils and Ceſtanients: 99 
A Man ſeized in Fee of Land of the value of 
01. per aun. deviſeth ſeveral Legacies to ſeveral One deviſerh 
ons, to be paid out of it to the value of 140], en Lr. 
thin a year after his deceaſe, and after deviſeth | 
e Land it ſelf without Limitation of the Eſtate paid out of 
one under whom the Defendant Claims, the Lands of 100. 
eriſce enjoys the Land three years, and pays 30 l. . 
oacies, and after his death his Executor had for 

d the reſidue ; the Heir of the Deviſor Enters, 3 — 
brings an Eject. Cur. This is a Fee, though there Laud i ſelf, 
not the word (paying) it is not a Conditional and limits no 
e, but a truſt to pay. Judgment for the Defen- Effato nit 


nt; 2 Levin 249. Freak and Leny. * 


b No Conditional Fee, but à truſt — 


| " , a 1 b 
* * 
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CAP. xv. 


Feoffment or Surrender to the uſe of a Mans hf 
1:59 Will, where a Fee · ſimple is to paſs. 


Of Feoffment or Surrender to the uſe of the lat 


Wall, where a Fee-ſimple Falte. Diverſij 


between Feoff ment on Confidence, and to the 1 
of ſuch Perſons. Where the Eftates paſs by th 
Will, and where by the Feoff ment. Copy bol 
where it paſſeth by the Surrender and not by th 
Will. A Mill refers to « Deed of Feoffmm 

- where is no Livery, Fee-ſimple and not Tai, 
Deviſe to the Heirs of J. S. he being then alu 
if good. Where a Copybold Eſtate by Will with 
out Surrender is grod and how. Of Surrendi 

to an Uje upon an Uſe. Authority to nominat 
to Sell. Dexiſee where to take by the Deu 
and not by the Feeff ment. Where it ſhall be c 
ſtrucd as 4 Will, and not a Declaration 
Uſes. 


Man ſeized of Land Enfeoffs A. and B. 
the Uſe and Intent to perform his Wil 
and after by his Will reciting the_ſaid Feoffma 
and Feoffees to ſtand ſeized to the uſe ; declar 
his Will to be, that the Feoffees and their He! 
ſhall ſtand and be ſeized of it to the uſe of 7. 
and his Heir, or the Heirs of his Body, ec. this 
a good Deviſe of the Land by the Intention 
the Deviſor, although that by no poſſibility t 
Feoffees may ſtand ſeized to the ſaid uſe, Dy 
15. Elms. 29. 323. Linghen's Caſe. 


wy 


iſe tc 
late 
bat 


A 
ſelf f 
appoir 
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Wills and Teffaments. ror 
A Man makes his Will and deviſeth, that J. N. 

id F. D. and their Heirs ſhall ſtand feized of the 

nds to the uſe of F. S. Though the ſaid Per- 

bns have nothing in the Land, yet this is a good 

Deviſe to F. S. for either this amounts to a De- 

iſe to the Feoffees to the uſe of J. S. or an imme- 

late Deviſe to F. S. for his intention is apparent, 

hat F. S. ſhall have it, 1 Rol. Abr. 61 1. Bur feld 

nd Knarsborough. | 

But for the E. underftanding of the Caſes in 
wr Books, let us ſee when Lands may be ſaid to 
uſs by the Feoff ment or by the Surrender, and 
phe by the Will 3, and as to that firſt obſerve this 
Diver ſity. 0 | 
Berween a Feoffment upon Confidence, or to Diverſity We, 
e intent and purpoſe to perform his laſt Will, =o _— 
nd a Feoffment to the uſe of ſuch Perlon and gde and 
derſons, and of ſuch Eſtate and Eſtares as he ſhall to the uſe of 
point by his laſt Will; in the firſt Caſe the ſuch perſons, 
nd paſſeth by the Will and not by the Feoff- C. 
ment, for after the Feoffment, the Feoffor is ſciz d in 
Fee-ſimple as he was before ; in the later the Will 
s but a Direction of the uſes of the Feoffment, 
ind the Eſtates paſs by the Execution of the Uſes, 
which were raiſed upon the Feoffment; but in 
both Caſes the Feoffees are ſeized to the uſe of the 
Ferffor and his Heirs in the mean time, Cok. Lit. 
271. b. q. Jones: Rep. 8. Muiton and Lut- 
witch, 

A Man makes a Feoffment to the uſe of him- 
{elf for life, and after to ſuch Perſons as he ſhall 
appoint by his laſt Will, and deviſeth to F. S. 
and 7. D. the Deviſor after the Feoffment hat. a 
qualitied Fee, and may diſpoſe of it as Owner; Where the E 
and if he deviſeth it and makes no reference to * _ 
the Feoffment, it ſhall go by way of Deviſe, and * 
not by way of Declaration of Uſes; but if the Fe- 
H 3 oſſor 


Pg 


_ The Law of laſt 
offor by his Will limits Eſtates according te the 
power reſerved in the Feoffment, the Eſtates ſhil 
take effect by force of the Feoffment, and ie 
Wil is but Directory for the Uſes, Cro. Car. 3 I ad t 

Where by the Brown and Taylor, 6 Rep. 17. Sir Edw. Cle 

Fecfment. Caſe, pide 10 Rep. 85. Lovie's Caſe. Vi, 

5 5 when one Covenants to ſtand ſeized to the uſe 
his laſt Will, or makes a Feoffment in Fee to the 
uſe of his laſt Will; nothing paſſeth by the Wil 

but by the Feoffment; and upon the Limitation hy 
his Will, the Eſtate ſhall take effect by forced 
the Feoffment, and the Uſe is directed by th 
Wil, and the Will is only Directory, 1 Bulſ 
200. Semain*s Caſe. As a Copyholder Surrender 

A Copyhold to the uſe of his laſt Will; the Will is only De. 

_ ae claratory of the Uſes of this Surrender, and no. 

2 pg thing paſſeth by the Will, but all paſſeth by the 

by the Will. Surrender, as in Semain's Caſe. 

„„ A Man deyiſeth, That his Feoffees ſhall make 
an Eſtate to J. S. this is a good Deviſe to J. 
2 Rol. Rep. 478. ö 

A Man by his Will deviſeth ſuch Rents ot 

Deviſe by re- Annuities, which are mentioned in ſuch Writing 

ſerenee. under his Hand and Seal: It is a good Deviſe in 

| Writing of the Rents themſelves ; and alſo when 
one makes a Deed of Feoffment to divers uſe, 
and makes no Livery, and after by his Will de 
viſeth that Land to ſuch Perſons, and in ſuch 

a manner as he appointed by his Deed of Feoli- 

ment; it is a good Deviſe of the Land, but it 

A Will refers ought to be a Will in Writing for all; and there 

to a Deed of fore there cannot be any Averment to add any 

Samay thing thereto by words debors, nor to abridge i 

Lis u uad by a Condition added thereto by words, Cyo. Fac. 

* 144, 145. Molineux's Caſe. 
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A Surrender of Copyhold Land is ro the uſe of 
2 Mans laſt Will, all paſſeth by the Surrender, 
2 Rep. Wellock and Hammond in Boraſton's Caſe ; 
and this at firſt is the whole Fee. But when he 
deviſeth the Land for Life or in Tail, and meddles 
not with the Reverſion; by this the Reverſion ne- 
yer paſt out of him to the Lord, but deſcends to the 
Heirs, and he ſhall have it without any admittance, 
Cro. Elix. p. 148. Bullen and Grant. 


| Feoffment or Surrender of Copybold Landi to the 
| uſe of @ laſt Will. 


Sarah the Wife was ſeized in Fee of a Copy- 
hold, and ſhe Surrenders it to the uſe of Her ſelf 
and her Husband, and the Heirs of the Husbard : 
The Husband after Surrenders to the uſe of his 
Will, and by his Will deviſetb the Lands in theſe 
words: My Lands in H. whith were my Wives, 
and now hers for life, I give to the Heirs of the 
Body of my ſaid Wife, it that he or they live till 
fourteen years of Age, and for want of ſich 
Heirs then to William, Facob and his Heirs. The 
Deviſor dies, Sarah Survives and Marries H. C. 
by whom ſhe had Iſſue, the Leſſor of the Plaintiff 
H. C. ſuffers a Recovery: Sarab dies, and the 
Leſſor of the Plaintiff Enters, and the Heir of 
WT the Deviſor Enters upon him. The firſt Queſtion is, A Deviſe to the 
"WH What paſſeth by the Will, if the Deviſe to the _—_ wad |: * 
© WY Heirs of F. S. (he being then alive) be good. Per es s OP 
malam and Moreton its a void Deviſe, C. 

WI 7wiſ/den and Reling contra, and that its a good 

„ Deviſe to the Heirs of Sarah, becauſe a Devil: 

4 be in futuro, Raym. 163, 164. Snow and 
P. 


| H 4 By 
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104 Che Lamm of laſt 
Land deviſes By Serjant Maynard, where it is ſaid, that if 
to a charitable a Copyholder Deviſe without a Surrender, or 
uſe, made good Tenant in Tail Deviſe to a charitable uſe, it i 
3 NL ws: good againſt the Ifue; it is not intended to be goud 
i by the Common, Law, but to be made good by 

Degree in Chancery, grounded upon the Statute of 

A g. 4. Raym. 239. in Carſey and Wed) 

Caſe. 
Special Verdict found, That a Surrender wu 

made by A. to the uſe of B. and his Heirs, to the 
uſe of ſuch Perſon as A. ſhould name by his laf 
Surrender to an Will: This by Tws/den is ill, in that no Ulſe can 
Uſe upon an be upon an Uſe, although being Copyholdir is nat 
Uſe. ' . executed by the Statute. But the Verdict finding 
further, That H. nominated by the laſt Wilt of 
A. had Surrendred unto B. The Court canceived 
no doubt in the Caſe, 1 Keb. 627, Leeper and 

Booth. F y 14 
A Copyholder in Fee Surrenders to the uſe of 
his Will, and by his Will deviſeth ra bis: Wile 
his Copy hold Land, and it ſhe hath Iſſue by the 
Deviſor, that the Iſſue ſhall have it at the Age of 
twenty one years, and if the Iſſue die before that 
Age or before his Wife, of if the hath no Iſſae, 
that then ſhe ſhall chuſe two Attorneys; and ſhe 
to make a Bill of Sale of my Lands to her belt 
Auhofity to Advantage. Per Cur. She hath thoſe Lands for 
nominate two Life, and ſhe not baving Iſſue had not any la- 
to Sell, © tereſt ro diſpoſe, but bath Authority by bis Will 
Lag to nominate two who ſhall Sell, and they may 
make Sale, and the Vendee ſhall be in by the firſt 
Wil, and there need not be any new Surrender, 
Cro. Fac. 199. Beal and Shepard. | 
A Feoffment to the uſe of ſuch Perſon as 7. 
S. ſhall name and appoint by his laſt Will, in 
which Caſe the Deviſees are in by the Feoffment, 
and not by the Will, as was ſaid. But per Cur. 
— Tl 


9 
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: is only fictione juris, but they are not in In by the Wil 
bout the Will, and therefore this is the prin- and not by ther 
part of the Tile, 1 Keb. 50. Feoffnent. 
Feolfment is made to the uſe of himſelf, and 
t his deceaſe to the uſe af ſuch Perſon or Per- 

2s be Mall appoint by his, Will in Wriring 
ſuch Intereſts, or otherwiſe as his {aid Wil 
ld be ſpecified ; afterwards he makes his 
ll in Writing, and thereby deviſeth that all 

Tenants of his Farms, ſhouid enjoy their 
ne ments for twenty one years after his deceaſe, 
that R. T. ſhall have the Rent out of his . 
id for his Life, and deviſeth to his Wife all 
Lands in S. for her Life: The Queſtion was, 
hether the Wife ſhall rake by the Feoffment or 

the immediate Deviſe (and then the Deviſe 
void for a third part, becauſe the Lands were 
din Capite) Per Cur. præter Coke, They ſhall where to take 
e by the Devile and not by the Feoffment, ar by the Daviſe 
Declaration of the Uſes : For after the Feoff- and nor by the 
nt in this manner he hath a qualified Fee in him 12 
Owner, ſo as he may make his Will of thoſe 
nds, and Deviſe the Rent as Owner thereof; or 
may declare his Will as upon the Feoff- 
nt, which ſhall Enure as a Declaration of 
Uſes upon the Feoffment, and then all the 
nd paſſeth, ſo that here when he makes this 
ill without reference to the Feoffment , the Where it ſhall 
ww will conſtrue ir as the Will of one who is be conſtrucd as 
wrer, and not as a Declaration of Uſes, which * Will, not 


an Authority only, Cro. Car. 33. Brown and 8 - 


Mn. Ula. 
One enfeoffed his two Sons to the uſe of him- 
| for Life, and after to the Uſe of them and 
ar Heirs, ad ultimam voluntatem ſuam per- 
dend; and afterwards deviſed to Sharp, the 
cdendant in Fe: : The Caſe was, Wherether 

| thereby 


"The Lai of loft 
thereby Sharp ſhould have the Land. G 
faid not, for an Uſe cannot be limited upon 
Uſe ; and the words perimplend?* ultiman 
luntatem, as to limit any new Uſes thereby: 
void. Clench inclined to the ſame Opiniq 
Fenner dubitavit ; ideo Quer. Ero. Elix. 3 82. 0 
land and Sharp. | 


What 


CAP 
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CAP. XVI. 


What Words, Expreſſion or Conſtruction in a 
« Deviſe ſhall make an Eſtate Tail. 

bat Words, Expreſſions or Conſtructions in a De- 
wiſe (hall make an Eftate Tail or not. Lands 
deviſed to one & ſemini ſuo. To Iſſue Male, to 
bis Son, and if bu Sons die without Iſſue. If 
his Son Marry and have any Iſſue Male. De- 
wiſe to one and his Wife, and to one Heir 0 

their Bodies. The extent of the word (alſo) in 
a Will. Deviſe to A. and bu Heirs, and for 
want of Heirs of him to B. who is his Heir. 
Tranſpoſition of words to make an Eſtate Tail. 
(Heirs) where intended Heirs of the Body by 
Conſtruct ion (or) (and.) Lands deviſed to the 
"WH next of the name. The Survivor to be each 
others Heir if either of them die without Iſſue. 
Limitation of Fee by way of Contingency. ( Alſs) 
How it ſhall extend. Eſtate Tail Executed. 
Deviſe for Life, and after to his Iſſus by any 
ſecond Wife. Iſſue, Children Deviſe to the 
Heirs of his Body, and the Heir of ſuch Heirs 
Deviſe 10 one for Life, and after his Death to 
bis Iſſue with power to make @ Foynture. Lands 
deviſed in the former part of the Mill in Fee, 
and in the later part in Tail. 
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Ands are deviſed to J. S. & ſemini ſuo. J. S. Semini ſus. 
hath an Eſtate Tail, if it be to J. S. & ſan- | 
un ſuo its a Fee · ſimple. A Devile to J. S & exi- 

ms de corpore ſuo, &c. its an Eſtate Tail to J. S. 

nd his Heirs Males; its a Fee Tail in a Will, 7, Heir 
it a Fee-ſimple in a Deed: A Deviſe to one and Males. 
Iſſue Male is an Eſtate Tail, Cro. Lit. 27. 4. Iſſue Male. 
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108 The Law of laſt 
9 Rep: 127, But a Deviſe to J. S. and to his e 
To his eldeſt Iſſue Male (he having no; Son at that time) j Eſta 
Iue Male. only an Eſtate for Life, ſo had it been if he HH 
| had a Son then, Cro. Eliz. 40. LovelauWM.cner 
Caſe. 
Lands are deviſed to the Father and to hid 
deſt Iſſue Male, de corpore ſuo exeun? ; this is 4 
Eſtate to the Father for Life, the Remainder tot) 
eldeſt Son for Life, Anderſon I. no. 1 80. Wh call 
2 Leon. p. 35. | 
To his Son, A Man deviſeth Lands to his Wife for Life, u 

and it his Son afterwards to his Son, and if his Son die with 
1 iſſue and have no Son then to another; the Me 
Hue, Oe. hath an Eſtate Tail to him, and the Heirs Mu cb 
of his Body, Robinſon's Caſe. mat 
If his zon Mar. One deviſeth, that his Son W. ſhall have tWi-:fr 
ry and have Houſe, and if his Son V. Marry and have «Mr 16 
ary Male Il. Male Iſſue, this his Son to have it: Its an Ef. 
b ' Tail, 9 Rep. fo. 117. Sonday's Caſe. » [at 
A Man deviſeth Lands to B. and to his ChilM:q if. 
dren or Iſſues, and he hath not any Child the! 
its an Effate Tail; but if he have Children, ih . 
they ſhall take Joyntly for Life, 6 Rep. 16, ur tt 
Wild's Caſe. hey c 
A Deviſe to A Deviſe to a Man and his Wife, and to one Hebe re 
one and his of their Body, and to the Heir of the Body of rip, 
Wife, and to Heir, an Eſtate Tail paſſeth; if to his next Haired e 
one Heir of jr; an Eſtate for Life only: The Cafe was, A M If! 
rams FN deviſeth Land to R. A. the Father for Life, andi nd! 
of the Body terwards to the next Heir Male of R. and to tithe L. 
of that one Heirs Males of the Body of ſuch next Heir Mal: 
Heir. Per Cur. R. had only an Eſtate for Lite, for 
had an expreſs Eſtate for Life deviſed to hil 
To the next and the Remainder is limited to the next He Bend! 
Heir. Male of R. in the ſingular number; but R. by A. 
Feoffment may deſtroy the Remainder, 1 Rept.00M other 
Areber's Caſe, but the Remainder to the 1g Will, 

Heir of R. is good in its Creation, Age, 


elde 
e) 1 


Minus and Teffaments; 


ther, Cro. Eliz. 313. Clark and Day. 

W. G. ſeized in Fee according to, the Cuſtom 
the Manor of C. of Lands, ſurrendred them to 
uſe of bis laſt: Will, by which he deviſed them 
us: I bequeath to J. T. my Houſe and Land in 
called Lark and Stone, to S. T. my Houſe and 


and called Srokes and Newman, and to R. T. my 


ouſe and Lands called L. B. Moreover if the ſaid 
d or R. live till they be of lawful Age, and have 
ſue of their Bodies lawfully begotten, then L 
re the Lands and Houſes to them and their Heirs 
manner aforeſaid, co Give and Sell at their 
leafure, but if it fortune one of them to die with- 
t Iſſue of his Body lawfully begotten, then I will 
xt the other Brothers, or Brother ſhall have all 
e faid Houſes and Lands in manner aforeſaid, 
nd if it fortune the ſaid three to die without Iſſue 
like manner, then I Will they ſhould be Sold. 


er cur. No Eſtate Tail is cited by this Will, Fee-ſimple and 


ut that the Fee-ſimple is ſetled in them, when et 
hey come to lawful Age and have Iſſue ; fo as 
he refidue of the Deviſe is void, 2 Leon. 69. 
Bryan and Cawſe's Caſe, Glover and Tracy's Cale, 
ted Godb. 16, Z 

If Lands be deviſed to one and his Heirs Males, 
and if he die without Heirs of his Body, that then 
he Land ſhall Remain over, he hath no greater 
Eſtate than to him and his ſpecial Heirs, (vix.) 


WHeirs Males, and the reaſon was, becauſe the Will 


took effect by the firſt words, 2 Leon. 226, 
Bendl. 201. | 

A. deviſed Lands in Fee to his Son, and many 
other Lands in Tail; and afterwards he ſaid, I 
Will, that if my Son die without Iſſue within 
Age, That the Lands in Fee ſhall go to ſuch an 
| one 


\ Deviſe to one, and the Heir of his Body i To one and the 
Eſtate Tail, for Heir is nomen colle&;vum, and Heir of his 
Wl! go to all the Heirs of the Body, one after Body. 


110 
Conſtruction 
ot Clauſes, 


CAlſo) in a 
Will. 


A Deviſe to 
A. and his 


The Law of laf As ſha 


one: Item, 1 Will that the other Lands in T to ent 


ſhall go to others, and does not fay in the ſecon 
Lem, if the Son dieth without Iſſue within Ag 
Per Cur. The ſecond Item ſhall be without Cond; 
tion, Godb. 146. Pinder's Caſe, wide 2 Car. 290 And it 
Brown and Fews Caſe : The word (alſo) in a Wil res an 
is not ſo ſtrong, as if it had been in the ſame mar. Ml A Dev 
ner, Mod. Rep. 100. Wilſon and Robinſon. dy, ar 

W. D. Seized of Land in Fee deviſeth it to / er in F 
Turner for his Life, and to his Heirs, and for wan If Lan 


Heirs, and for of Heirs of him to George Turner in the ſam d if he 


want of Heirs manner, and for want of Heirs of him to V. 


of him to B. 
who is his 
Heir, its an 
Eſtate Tail. 


and his Heirs; W. and G. Turner dies without I 
ſue. Per Cur. The Fee is in V. F. for V. and Millers M 
G. had but Eſtates Tail, for the words (for want Wit Wor 
of Heirs of him) are for want of Heirs of hi 
Body, as in Berisford*s Caſe, 7 Rept. 2 Cro. Vell 
and Herring, 3 Levins 70. Parker and Thar 
Ad. -: 

F. S. deviſed Lands to VV. S. and to the Hein 
of his Body, and after his deceaſe to B. the eldeſt 
Son of S. and to the Heirs of his Body, the Re 
mainder over to three other Sons of S. S. had an 
Eſtate Tail, for by the firſt words an expreſs En- 
_ is given to him, Cro. Elix. 248. Atkin's 

E. 


enjoy 
ancis 
ce is 
ion b 
ended 
ue of 
F. C. was ſeized in Fee, and by his Wife 1/abe! Ms: 1 
had Iflue four Sons, H. R. A. ind A. and by his le. 
Will, March.158 3. deviſeth all to his Wife for her II giv: 
Life if ſhe dont Marry; but if ſhe do Marry, that Ir be 
H. F. preſently after her deceaſe Enter, have and did 
enjoy all the Land, to him and the Heirs Males of with 
his Body, the Remainder to R. &c. 1/abel dd IMF W. 
not Marry: The Queſtion was, If any Intail N Cr 
were made by the Will, Per Cur. The Lands arc 
entailed, for its clear there was an Intent to the 
Deviſe in Tail, becauſe of the Remainder over, 
and rather than this Intent ſhall be defeated, the 
| words 


rails and Teffaments; 111 


ds ſhall be taken in this manner : If ſhe Marry 
to enter preſently, if ſhe do not Marry then 
to enter and hold to him and the Heirs 
es of his Body, 3 Lewin 125. Luxford and 
eek | | 
And in caſe all my Children die without Iſſue 
les an Eſtate Tail, 2 Brownl. 75. 
A Devife of Lands to one and the Heirs of his 
dy, and if he die the Land ſhall remain to ano- 
er in Fee, the Deviſee had an Eſtate Tail. 
If Lands be deviſed to one and his Heirs Males, 
d if he die without Heirs of his Body, that then 
Land ſhall remain over ; he has no greater 
ate than to him and his ſpecial Heirs, (viz.) 
eis Male, becauſe the Will is ſatisfied by the 
| Words, Glover and Turner, 2 Leon. p. 226. 
d Gedb. p. 16. | 
Deviſe my Houſes to Francis my Son after the 
ah of my Wife, and if my three Daughters 
d either of them do outlive their Mother, 
d Francis their Brother and his Heirs, then they 
enjoy them for term of their Lives. Per Car. Hei $1... 
anci had but a Fee Tail, for Heirs in this intended the 
ice is intended Heirs of his Body: The Limi- Heirs of the 
jon being to his Siſters, it is neceſſarily to be Boch by con- 
ended, That it was if he ſhould die without #942 
ve of his Body, Cro. Fac. 4.15. Webb and Her- 
„% I Rol. Rep. 398. 3 Bulſt. 192. Meſme 
le, 


\ 


[give to my Wife the Lands for her Life, and 
er her death ro my three Daughters equally to 
divided, (viz) FJ. A. and A. and if they all 
without Iſſue, then to three others named in 4 
s Will; this is an Eſtate Tail in the Daugh- * 
v Cro. Fac. 445. King and Rumball. 1 


A 


— 9 OO et 
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If his Son die 
bet ore he 
comes to his 
Age of twenty 
four, without 
Heir of his 
Body, the 
Land ſhall re- 
main to, &c. 
its a Fee if he 
COMES to 24 


(Or) (and) 


cannot be limited upon a Fee, Cro. Eliz. 25 2. td 
Remainder was void. 


ber edibus de cor pore [no legitime prooreat”, the Ry 


his Heirs upon Condition, That he as ſoon as th 


— 


Tue Lam ot la 
A Deviſe to a Woman during her life, the þ 
mainder to C. F. and the Heirs Mates of his By 
begotten. Et ſi Contingat præd C. F. obire 


mainder over, C. F. dies and leaves Iſſue a Dau 
ter; ſhe ſhall: not have it, Dyer 17 1. PI, 
French. 1 Anerſon 8. Meſme Cale. 
A Deviſe, That if his Son die before he com 
to his Age of twenty ſout years without Hein 
his Body, that the Land ſhall remain to F. S. th 
Rermdinder over, the Deviſor dies, and the $% 
came to twenty four: Its no Eſtate Tail, for! 
ving attained his Age he hath a Fee, 1 Leon, I. 
Hindes's Caſe. | 5 | 

A Man deviſeth Lands to his Son and his Hei 
and that if his Son die within the Age of twent 
one years, or without Iſſue, that the Land ſſu 
remain over, and the Son dies within Age having; 
Iſſue, the Son hath an Eſtate Tail, (or) ſhall ly 
taken for (and) Saul and Gerard's Caſe; and a Fe 


A Deviſe of Lands to Jobn his eldeſt Son at 


Land ſhould come to him in Poſſeſſion (it bein 
deviſed to his Wife for her life) ſhould grant t 
Stephen his ſecond Son and his Heirs, an annut 
Rent of 4 J. out of the ſame, and that if the fai 
Jobn died without Heirs of his Body, that thi 
Land ſhould remain to the ſaid Stephen, and th 
Heirs of his Body, &c. Per Cur. The Eſtate ith 
Fobn is but an Eſtate Tail, for itz plain whi 
Heirs he intended: And as to the grant of the 
Rent in Fee, it is good as iſſuing out of all tt 
Eſtate, and not out of the Eſtate Taile only, an! 
being guided by the Will ſhali charge all the ln 
heritance, Cro. Fac. 427. Dutton and Eugran 
vide Stiles 274. 1 Rol. Rep. 398. 


Ir eve 
ranci 
ate | 
auſe 
leuſe, 
at t 


W.8 
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V. B. hath Iſſue Y. B. and T. B. and R. B. 
d deviſed Lands to T. and his Heirs for ever, 
ying to R. 201. at twenty one years of Age, 
dit T. died without Iſſue, living William his 
other, that then William ſhould have thoſe Lands 
Him and his Heirs for ever, paying the ſaid 
m as Tho. ſhould have paid. Per Cur. This is 
t an Eſtate Tail in Thomas but a Fee, for here Limitation of 
a Conditional Limitation if fuch a thing ſhould Fee by way of 
ppen, and it is a good Limitation of the Fee to Contingency. 
iliam by way of that Contingency, and not | 
way of immediate Remainder, Cro. Fac. 591, . 

2. Pell and Browp's Caſe, vide poſt [ub titulo 

xecutory dewiſes. 

$. had Iſſue three Sons, J. T. and V. he gave 

nds go F. his eldeſt, and the Heirs of his Body 

err the death of Alice his Wife, and if F. died, 

ing Alice, that V. ſhould be his Heir, J. died, 

ing Alice and had Iſſue; his Iſſue ſhall take in 

al, and during the time that F. hath Heirs of 

Body 77. ſhall not have the Land, Cro. Car. 185. 

aldings Cale. 

[| Devife to Tho. my Son my Lands in H. and 

the Heirs Males of his Body. Item, To Fran- 

my Son my Houſe in V. to him and to the 

eirs Males of his Body, and for lack of ſuch 

ve to my Son Henry, and the Heir Males of his 

y. Item, I give to my Son Henry and his 

eirs my Houſe in H. Item, I give to my Son 

ry my Lands in F. Alfo I Will, That all 

rgains, Grants and Covenants which | have from 

V. my Son Henry ſhall enjoy and his Heirs 

ever, and for lack of Heirs of his Body to 

rancis and the Heirs of his Body; this is but an 

nie for Life in H in theLands in J. And this laſt 

auſe ſhall extend only to the Lands in that 

lauſe, (wiz) to the Bargains and Grants, and 

at this was no part thereof; and the word 


(allo) 


114 
(Alſo) to what (alſc) is no more than the word (and) Cro. . on 


it extends. 


© 


Eſtate Tail 
executed. 

A Deviſe to B. 
and the Iſſue. 


For li ſe and 
after to his 
Iſſue by any 
ſecond Wife. 


Iſſue, Chil- 
dren, 


. Browy's Caſe, if one deviſeth Lands to a Many 


Judges contra Hale, That Barnard had but i 


The Law of laft 


Car. 368. Spirt and Benee. 


H 
And its agreed by all the Judges in Pell u Ay 


eirs 
eir | 
ind hi: 
gnati. 
o Barc 


his Heirs, and if he die without Heir, that it ſh; 
remain to another, that it is void and repugnant! 
the Eſtate, for one Fee cannot be in Remainder 


ter another, Cro. Fac. 591. ail, 3 

I give to my Daughter Ann Harriſon my L Rob, 
in D. if my Son T. H. have no Iſſue Male : 
the Death of my Wife; but it 7. H. have |. 1 
Male, &c. Ann is to have 5 J. in licu of if the | 
Land, H. had Iflue Male at the death of the Mult of 
which after died without Iſſue : Keelig conceinW@lainti 
this an ordinary Entail, Tho, being the Heir! oyntu 
Tail, the Reverſion to the Daughter who is offflk,1n47 


neral Heir. Twiſden conceived this a Contingen 
as if given to the Daughter, if after the death 
the Daughter the Son died without Iſſue, nothin 
being thereby given to the Son more than to 
Stranger, 2 Keb. 606. Allen and Rivington. 
A Deviſe to him that has a Wife, and the He 
of his Body by a ſecond Wife is an Eftate I. 
executed: A Deviſe to B. and his Iflue, if heh 


ife F 
he uſe 
nd he 
ond V 
ſe of 
be Ret 
nd die 


dV 
none then it is Tail, but if he had Iſſue at d al 
time it is a Joynt Eſtate for life, Sawyer and hat 


lor's Caſe, 4 Eliz. Rol. 541. C. B. 

R. M. ſeized in Fee, deviſed to Barnard forl 
and afterwards to his Iſſue by any ſecond Wit 
the Remainder to J. 44. It was held by thr: 


Lite: Hale held this an Eſtate Tail. 1. Iſſue 
nomen collectivum, and is not only in the firſt So 
but every Generation, and comprehends all | 
ſues mediate and immediate: The word Children, 
not ſo comprehenſive as Iſſue. To a Man, and 


Children of his Body if he hath none is a Tuff they 
Wild's Caſe. they h 
Ov! 
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Owen 148. Lilly's Caſe, A Deviſe to A. and Deviſe to the 
he Heirs of his Body, and to the Heirs of ſuch Heitz of his 
eirs is but for Life; So in Archer*s Caſe, but ro — 7 — 
cir Male of the Body generally is Tail to A. Hei 8 
ind his Iſſue, and the Iſſue of ſuch Iſſue is but de- 
guatio perſon, and A. hath but for Life; but 
o Baron and Feme the Remainder to their Iſſue is 
Tail, 3 Keb. 39. King and Melling. 
Robert Melling ſeized in Fee, deviſeth it to Bar- 
ard Melling fog his Life, and after his Death to 
he Iſſue of his Body by a ſecond Wife (he having 
the time of the Deviſe a firſt Wife) and for de- 
ult of ſuch Iſſue to Fobn Melling Leſſor of the 
laintiff, provided that Barnard may make a 
oynture to his ſecond Wife for her Life and dies: | 
W-arnard Enters, and during the Life of his firſt Deviſe to one 
ife Enters, and ſuffers a Common Recovery to Pur vie, and 
he uſe Himſelf and his Heirs. She afterwards dies, aſter his Pe tli 
nd he afterwards Marries the Defendant, the ſc- - = OE 
ond Wife, and Covenants to ſtand ſeized to the ek a Joyne 
ſe of himſelf and his ſecond Wife for their Lives, ture is Eltate 
he Remainder to the Heirs of their two Bodies, & e. Tail. 
nd dies without Iſſue, rhe Defendant and his ſe- 
ond Wife Enters, on whom Joby Melling the 
Remainder Man Enters : One Queſtion was, 
What Eſtate Barnard took. Per Cur. He took 
in Eſtate Tail. In Camera Scaccar. 2 Levins 58. 
mg and Melling, vide good Caſes of Eſtates 
ail by Deviſes, N | 
A. in the former part of his Will doth Deviſe Land deviſed 
Lands to B. and his Heirs, and in the later part in the fo mer 
f the Will doth Deviſe the ſame Land to B. and — Eo 3 
he Heirs Males of his Body; B. hath an Eſtate 2 in 
ail, and a Fee (imple after that, G. 337. nter part fn 
A Man ſeized of Lands in Fee, deviſed them to Tail. 
is Wife for Life, and afterwards to his two Sons; 
uit they had not Iſſue Males, for their Lives, and if 
they had Iſſue Males, then to their Iſſue Males, 

pl 12 and 


7 


Che Lam ot laſt 
and if they had not Iſſue Males, then if any 9 
them had Iflue Male to the ſaid Iſſue Male; th 
Wife died, the Sons entred into the Lands, an 
then the eldeſt Son had Iſſue Male, who after 
wards entred, and the younger Son entred on the 
Iſſue, and did the Treſpaſs, and the Iflue brougy 
Treſpaſs. Per Cur. The Action is maintainable 
becauſe by the Treſpaſs of the Iſſue Male the Land 
were deviſed out of the two Sons, and reſted i 
the Iſſue Male of the eldeſt, Cok. C. J. cont 
Godb. p. 266. Plowd. 367. Blandf. Cr. Fac. 39 
Moor. 846. Rol. Rep. 318. 3 Bulſt. fo. 98. 

F. K. being ſeized of Lands in Fee, and having 
Iſſue divers Sons and Daughters, deviſeth to h 
third Son, Gerard R. alter the deceaſe of hi 
Wife all the Lands to him and his Heirs for eve: 
Provided, his ſaid Son pay to his ſaid Daugbm 
Eliz. 100 l. within fix Weeks after his Win 
Death, and for default of payment thereof, 
gives the ſame to his ſaid Daughter Eliz. and! 
Heirs : And further deviſeth, that if his ſaid 8 
Gerard happen to die without Iſſue, his Davught: 
Elix. 100 l. being firſt paid, then the Remaink 
of his Eſtate being to be divided amongſt his Sn 
and Daughters: Gerard took an Eſtate in Ti 
by this Will, Raym. 425,426. Wilſon and-Dytn 


Cc al” 
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CAP. VII. 
Lands deviſed for Life or not. 


ads deviſed for Life by words expreſs, by Con- 
ftruftion or by Implication. Deviſe that J. S. 
ſhall Enter into his Eftate. To J. D. and his El- 
deſt Male. Deviſe to one for Life, the Remain- 
der in Contingency. One Houſe to his eldeſt Son 
in Tail, another to hi ſecond Son in Tail, &c. 
and if any die ait bont {ſſue, the Remainder to 
the Survivors equally. Deviſe to R. and M. bis 

= Children. Deviſe to &« Man and bis Children. 
er Efate for Life and not a Fee, tho charged with 
n annual t. Eftate for life and not 
Gardianſhip only. Deviſe of 600 I. to my 
Wife to be paid to W. for the Purchaſe of ſuch 
Lands ſetled on my Wife for her Foynture, and 
they were not ſetled. Diverſity bewteen the 
Quantity and Quality of the Land. Words where 
wt to be taken abſolutely but relatively. The 
word (elſewhere) to what it extends. 


Deviſe to a Man without limiting any E- 
ſtate, is an Eſtate for Life, 8 Rep. Sir R. 
exbal s Cale. 


4 


If one Deviſe that A. B. ſhall have and Occu- eriſe that 1 


py his Lands in D. he ſhall have it for Life, but if 8. ſhall enter 
in his Will he faith, he ſhall enter into his Land into his Eſtate; 


only, he hath no Eſtate at all. 


A Deviſe to J. D. and his eldeſt Iſſue Male, its To J. D. and 


% F. D. and his Iſſue Male, Co. Eliz. p. 40. 
Lovelace. | | 


I 3 Lands 


an Eſtate for Life, whether he had a Son or not his eldeſt Iſſue 
at the time of the Deviſe ; otherwiſe had it been Male. 


118 The Law of laſt 
To R. ſor liſe Lands are deviſed to R. for Life, and after n 
and afterwards the next Heir Male of R. and to the Heirs Malu 
- "ror of the Body of ſuch next Heir Male. R. had only 
N 4 

8885 mainder is limited to the next Heir Male in the 


ſingular number, 1 Rep. 66. Archer's Caſe, G, 

Eliz. 453. Meſme Caſe. 

Robert, who had Iflue Robert but died in hi 
Fathers time, and Barnard and Fobn and then de 
viſed thus: I give unto Barnard (whoſe Wife! 
the Defendant) all my Lands for his Life, and af 
ter his deceaſe to ſuch Iſſue of the Body of his f. 
cond Wife as he ſhall Marry, &c. provided i 
may be lawful for Barnard to make a Joynture fo 
ſuch ſecond Wife for Life; Barnard Enters an 
ſuffered a Recovery, and then his firſt Wife died, 
and then he took the Defendant and Covenan 
ted to ſtand ſeized, and died without Iſſue: Joh 

Leſſor of the Plaintiff comes in as Heir on faite 
of Iſſue. Per Cur. B. had but anEſtate for Life, for 
it is expreſly for his Life, the Remainder after hi 
deceaſe to the Iſſue of his ſecond Wife. Had it 
been deviſed to B. and after his death to his [fu 
it is an Eſtate Tail, but being deviſed expreſly far 

Life, it ſhall not impliedly be taken for a Tail 

It hath been reſolved, That a Deviſe to the Hei 
after the Death of the Party is an Eſtate Tail it 
the ſingular number, but where it is further to the 
Heirs of the Body of ſuch Heir it is but for Life; 
the Heir is a Purchaſer, 3 Keb. 42, 43. King and 
Melling: But Hales contra he held it an Eſtate 

Tail in Barnard, 3 Reb. 98. 99. id. Caſe. 

A Deviſe to A Deviſe to one who is Heir for Life, the Re 
one for Life, mainder in Contingency is good, and the Dilcent 
the Remainder in the Reverſion. ſhall not drown his Eſtate for 
8888 Life, Ræym. 28, 29, 209. of 


an Eſtate for Life, for it is expreſs, and the Re 
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A Woman having two Sons by divers Husbands 
which (were dead) viz. Thomas by her firlt, and 
mard by her ſecond Husband, Deviſes the Lands 
in Queſtion for Life to Thomas, and it he die 
ithout Iſſue of his Body living at the time of 
tis death, then to Leonard in Fee; but it Thomas 
have Iſſue living at the time of his Death, then 
the Fee ſhall remain to the right Heirs of Thomas 
for ever, the Woman died, Thomas Enters and 
ſuffers a Recovery and dies without Iſſue. 

I. Thomas had but an Eſtate for Life, and the The Contin- 
Remainder to Leonard is a Contingent Remainder, gert Remain- 
and not an Executory Deviſe. — ee. — 

2. The Eſtate for Life being deſtroyed by the „IS.. 
Common Recovery, the Remainder falls; for the 
Recovery veſts a Fee in the Reverſion, and is a 
diſcontinuance to the Remainder. Thomas being 
Heir, the Fee in the mean time till the Contin- 
gency happen is in Thomas ; and it is not like 
Pell and Brown's Caſe, for there Thomas had and 
Eſtate to him and his Heirs, Ram. 29, 30. Plun- 
ket and Holmes. 3 5 

If a Man Deviſe an Houſe to his eldeſt Son in One Houſe to 
Tail, and another Houſe to his ſecond Son in Tail, his eldeſt Son 
and another to his third Son in Tail, and if any in Tail, aso- 
of them die without Iflue, the Remainder to the oxen = E 
Survivors equally to be divided betwixt them; One 24 if any die 
dies without Iſſue, the Survivors ſhall have it only vithout Illue, 
X for life, Cro, Elix. 7. 52. Pettywood and Cook, 2 the Remaindr 
1 Brownl. 7 5. Meſme Caſe. to the Survi- 
If a Deviſe be made to a Daughter for Life, and vors.cqually. 
it ſhe Marry and have Iſſue, that her Heir ſhall 
; have it in Tail , ſhe ſhall have only an Eſtate 
por Life. 

. A Men deviſath all his Lands and Goods to R. and 
M. his Children equally to be divided betwixt 
them; they have only an Eſtate for Life in the 

| 14 Lands 
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Lands, Cre. Eliz. 330. Dickin and Marſhal, tho 

it be coupled with Goods which pals for ever. 

A Deviſe toa A Deviſeto B. and his Children, and he hath 

_ — bis Children then, they ſhall all take joyntly for Life 

—— if he had no Children its an Eſtate Tail, 6 Rep. 1j. 
Wyld's Caſe. 3 

A Man had Iflue Thomas, Fobn, Mathew, 

Henry and Michael, he deviſeth Lands to Michael 
and Henry his Sons upon this Condition, That if 
they Sell it to any but to Marbew Lott his Son, 
then he to enter. Item, All the Houſes and Land; 
which I have given between my Sons is to this 
purpoſe, That they all ſhall bear part and pan 
like, going out of all my Houſes and Lands, to- 
wards the payment of my Wife 40 l. per annum 
which I am bound by Bond to pay. Michael hath 
no Eſtate but for Life, they may be reſtrained 
from Selling an Eſtate for Life, and it appears not 
that thereby he intended to give a Fee, it is not 
deviſed paying ſuch a Sum, as in Wellock and 

Beef an ani Hamond's Caſr, but it is quaſi an annual Rent out 

um out of : 
profits of the Of the Profits of the Lands, Cro, Car. 152. An- 
Lands,  ſley and Chapman. 1 


120 


Where Deviſes of Education, 83 Keep- 
ing. &c. ſhall paſs an Intereſt for Life or not. 


Item, I Will that my Wife AA. ſhall have tke 

Uſe and Keeping of my Son Henry, * all the 

An Eftate for Premiſſes to him bequeathed during her natural 

Life and not Life; She hath by this an Iſtate for Life, and not 

1 only the Guardianſhips, Cro. Car. 370. Spirt and 
„%«ĩ | | | at | 

600 l. to tbe I Deviſe to my Wife 600 J. to be paid to . in 

Wiſe to be full for the Purchaſe of ſuch Lands of him already 


1 ſetled on my Wife for her Joynture, and he was 


= of ſuch Lands ſetled on my Wife for her Joynture, and they were not 
_ 59: miſtaken, 


4 
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aken, the Lands were not ſetled, and if they 
|| paſs by the Will for her life was the Queſtion. 
; Polexfew, Rokeby and Ventris, they do not 
b by the Will; by theſe words they ſhall not 
; by Implication. But Powell to the contrary. 
e appears an Intent, the Wife ſhall have 
m, and though the Settlement was miſta- 
yet they ſhall take them by the Will accor- 
go the Intent, 3 Levin 259. Wright and 


vel, 
Petwiches's Caſe, cited by my Lord Coke in Pe- 
„ Cale, 2 Brownl. 74. If a Man Deviſe an 
uſe to his eldeſt Son in Tail, and another Houſe 


-bis ſecond Son in Tail, and a third Houſe to 
„ third Son in Tail, and if any of them die 
b Without Iſſue, the Remainder to the other two e- 


ly, this ſhall be but for Life, for this Enures Quantity, 

the quantity of the Lands, and not to the qua- Quality of the 
of the Eftate. | | Land. 

A Deviſe is to 4. for Life without Impeach- 

t of Waſt, and if he ſhall have Iflue Male, 

the Iſſue Male and his Heirs, and in caſe A. Etate for life, 
without Iſſue Male to B. and his Heirs : A. had 1 
Eſtate for Life only, and not Tail. A Deviſe 

[fue Male of a Man has been adjudged void; 

b to him without Impeachment of Waſt, which 

been impertinent if he ſhould have an Eſtate 

ul. 2. The Inheritance, is not to him but to 

ſue Male and his Heirs, 1 Rep. Archer's Caſe, 

| the Iſſue Male firſt in being ſhall take this where the Heir 
ntingent Remainder although they were Twins, takes an Eſtate 
the Heir takes an Eſtate by Purchaſe ; and by Purchaſe. 
ough there is a Clauſe in the Will, and as to 
Manor of M. in Caſe my Uncle A. die with- 
t Iſſue Male, I Deviſe it to my Nephew, &c. 
le laſt words are not to be taken ſubſtantively 
0 abſolutely, but relatively ro what he ſaid be- 
e, viz, if he die without Iſſue, that ſhall _ 
tne 
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To the nent of A Deviſe of Lands to his Son in Tail, and if! 


the Name. 


the Fee as before is appointed; and it cannot 


his Son ill. Marry and have Iflue Male by 


The Law of laſt 


intended, that he by theſe oblique words ſhall 
ſtroy by Implication the Eſtate expreſly devil 
before to his Iſſue Male and his Heirs : As Hy 
Deviſe of all my Lands to A. and his Hei 
and afterwards in the ſame Will Deviſe of all ny 
Lands in D. and elſewhere to C. and his Hei 
theſe words (elſewhere) ſhall not deſtroy by in 
plicatiog the Lands expreſly deviſed to A. befc 
3 Levins 434. Loddington and Rim. 

I Will my Houſe to my three Brothers, proyi 
ed, tnat the Houſes be not fold, but ſhall go toth 
next of Blood and Name that be Males. Its y 
Intail, Dyer 333. Plowd. 29. Chapman's Cale. 


died without Iſſue, that it ſhould remain to th 
next of the Name; the Son dies without Iſſue a 
leaves a Siſter married, ſhe ſhall not have it, 
ſhould go to the next Heir Male of the Nam 
Cro. Elix. 532. Ben and Smith: 

If Land be deviſed to one, and the Heits Mal: 
of his Body, and if he die without Heirs of | 
Body, that then the Land ſhall remain over, f 
Donee hath but an Eſtate in Tail to the He 
Males of his Body, Glover and Tracey's Cale, d 
ted in Higham?s Caſe, 2 Lewin. p. 226. no. all. 

A Deviſe of Lands to M. his Wife for life, an 
after her Deceaſe his Son Will. to have it, and 


Wife lawfully begotten, then his Son to have i 
he have Iſſue Mate. then the like to Sam. and 
to Richard; here is an Eſtate Tail to them ſev: 
ally, and the Heirs Males of their Bodies, 9 Re! 
127. Sonday's Caſe. 

A Man deviſeth all his Lands in B. to C. 
Son and his Heirs, and all his Lands in E. to! 
his Son and his Heirs. Item, T Will that the du 
vivor ſhall be, Heir to each other, if either of 1 
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e without Iſſue, this is an Eſtate Tail immediate The Survivor 

.- Why the Deviſe, and not a Contingent Eſtate Tail, *2 each other 
Jo die without Iſſue in the life of his Brother, Heirit either, 

yo, Fac. 695. Chadeck and Cowley ; and the — Illu. 

ords that the Survivor ſhall be Heir to the other, 

he dies without Iſſue ſeem to be an Eſtate Tail; 

an abſolute Eſtate Tail immediately, the Re- 

ainder over, and though the firſt gives a Fee, 


et the ſecond part corrects it. 


T. and his Heirs for ever, and for want of Heirs and his Heirs 
T. to M. and her Heirs, this is an Eſtate Tail in and for want 
jomas; but had the Remainder been limitted to a Of Heirs of T. 
rer Stranger, the firſt Eſtate had been a Fee, Ilan and her 
xd the Remainder void, becauſe no Intent ap- Hei 
xars to make an Eſtate Tail, but a Fee ſimple by 

ie words, and then the Remainder over is void, 

0, Car. p.68. Hearn and Allen, Litt. Rep. 7. 

A Deviſe of Lands to his Son Jobs and his Heirs, 

d if he die without Iſſue to H. my Nephew in 

ee ap hath an Eſtate in Tail and no Fee, 


0. Fac. 290. Brown's Cale. 


C AP. 


A Man haying Iflue Thomas and Mary, deviſeth A Deviſe to T. 


2 — r— . x ̃¶(——⅛äöU— 2 4 
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| 
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CAP. XVIII. ile t 


Where Deviſees in a Will ſhall take as Ten ind C 
in Common or as Joyntenants, | 


Where Deviſees in a Will ſhall take as Foyntenant, lat 
4. Tenants in Common, Equally to be dividil Di: 
And a diverfity obſerved. Where thoſe wort" + 

make Feyntenancy, or @ Tenancy in Con 

Devwiſe tothem and their Heirs, and the long bis 

liver of them to be equally divided between tn e 
The Reaſon why equally to be divided make 
Tenancy in Common at the Firſt. Part and Par: 
like. Where equally to be divided, goes wot to fl 
continuance of the Eftate but to the ſeveral 0: 
cupation. Where (reſpectively) makes @ Te 
in Common. Devill to three, and that the Sw 7 
vi vor ſhall be each others Heirt. A Devi: t the: 
two in Fee, the ſame Lands by ſeveral Claim, 
A Man deviſeth Lands to his two Daughter 
being bis Heirs. A Deviſe of Lands to the Wifi") © 
for Life, and fe to her four Daug bin ury! 
equally to be divided between them ſhare an 
are like, to have to them aud their Heirs fr" © 
ever. What Eſtate is it. Where the Entry for t 
one at his full Age does mot deſtroy the Tome If a 
nancy of Lands being firſt. Illuſtration H pa 
Rundale and Eliess Caſe. A third part in Con- Hon. 
mon of an Eftate Tail in Poſſeſſion deviſed. 4 "9 
was before limitted to what it extends. A lat” = 
Deviſe where it Controuls and Revoles fir- Caſe, 
mer Remainders. | 


In reſpe& of the Words. Lanc 
In reſpect of the Conſtruction, Porti 


S to the Words whereby the Eſtate is dev: 
ſed, there has been different Reſolutions i 


ſome 


Willis and Teftaments. 


me of the Books, but I ſhall endeavour to recon- 
ile them, or elſe fix upon the beſt Authority (e- 


nts nd Goods after his Debts and Legacies paid to R. 


hat it was a joynt Eſtate, for he doth nor appoint 
Diviſion to be made, Cro. Eliz. 330. Dicking 
1d Marſhal. Fenner cited Hide and Southcorts 
aſe: A Deviſe of Land to two equally divided, 
his is a Tenancy in Common. Bur its ſaid in 
Lens Caſe, Cro. Eliz. 693. Equally divided 
nd equally to be divided are all one.  Lewen de- 
ſed Lands to his two Sons equally and their Heirs, 
hey ſhall be Tenants in Common : And the di- 


his Goods equally to two, there is not any Joynte- 
nancy, for (equally) ſhews his Intention to give to 
ther of them an equal proportion; ſo of a De- 
ile of a Term to two equally, they are Tenants 
in Common, for otherwiſe there ſhould not be 
any equality in Property, if all ſhould go to the 
Survivor; but a Deviſe of Lands to two equally, 


If a Deviſe were to two and their Heirs equally, 
or part and part like, there is a Tenancy in Com- 
mon, for every one of their Heirs ſhall have it, 
and if the one ſhould haveall by the Survivorſhip, 
it is not equal as to their Heirs: So is Shepard 
Caſe, Lewen and Cox his Caſe, Cro. Elix. 695. 
which was adjudged in the Exchequer-Chambher, 
and 3 Rep. 39. b. It was refolved, That where 
Land was deviſed to two Siſters in Tail, by equal 
Portions to be cqually divided; they were Tenants 
in Common, although they do not make Parti- 


uon de facto: So Webſter's Cale, 3 Leon. 19. 


wally to be divided.) F. T. deviſed all his Lands 
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. and Mary his Children equally tobe divided gqually to be 
tween them: In this Caſe the Court conceived, divided. 


erlity is well obſerved by Popham, If one Deviſe piverſiiy. 


they are Joyntenants, for there is not any inequa- Where equally 
ty or loſs, although the Survivor ſhould have all, divided makes 


for the other can have it but during his Life, but Tenancy in 
Common or 


Joyntenants. 


e 
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126 The La of laff 
A. ſeized of Lands, devifed the ſame to his Wi 
for Life, the Remainder to his three younger 8 
and to the Heirs of their Bodies begotten, equil 
to be divided amongſt them by even Portions, 
if one of them die, then the other two that $ 
vive ſhall be next Heirs: One of the Sons dis 
Per Cnr. The three Brothers were Tenant ; 
Common in Remainder ; aliter, where ſuch a D: 
viſe is to be divided by my Executors, there thy 
are Joyntenants till the Diviſion is made; nW 
here though the words are equally to be divide 
the ſame is not intended a Diviſion in fact and pa 
ſeſſion, but of Intent and Title, and the two fur 
viving Brothers have the part of him that died 
by Purchaſe and not by Diſcents, and they are jop: 
tenants of it, vide Hetly 55. More 725. 
Part find put A Deviſe to four. Habend. to them and thi 
like, Heirs imperpet uum, and quod eorum omnes habere 
| equalem & Conſimilem partem , Anglice, pn 
and partlike, it is a Tenancy in Common, Cn 
5 Car. 75. Thorougbgood's Caſe, Lit. Rep. 46. Mz 
me Caſe, Hetly 29. id. 7. f 
Equally te be If a Deviſe be made by a Man of Lands to h 
divided goes Son and his Daughter equally to be divided, thisi 
not to the not any Eſtate in Fee, fie the equal dividing hal 
2 ngt go to the continuance of the Eſtate, by my Loi 
tut to be few Keeper of Coventry, but to the ſever al Occup 
veral Occupa- tion. 8 
tion. Lands were deviſed to two Daughters equally t 
be divided, and to the Survivor of them, and ne 
the Heirs of the Body of the Survivor of then nd 
Diverſity be- By Rolls, equally to be divided in a Will «i 
tween a Will make a Tenancy in Common by Conſtruction 
anda Grant. JJizerin a Grant; but here it appears not that th 
Land ſhould be divided, but that there ſhould b 
a Survivor, and in a Will the laſt'words do ex"! 
plain the firſt words, but not ſo im a Grant, ide 
they are Joyntenants, Stiles p. 211. Hard af. Cr. 
Lent ball. : | 
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A Man deviſeth Lands to his Wife for Life, the (Reſpectively) 
temainder to A. B. and C. and their Heirs reſpe- makes a Te- 
tively for ever; it is a Tenancy in Common 8 Com- 
hroughout, here is a Proviſion for Children, and 
he word (reſpectively) would be idle if another 
xnſtrution ſhould be made, and would ſignifi 
more than what the Law ſaid without it, Stile: 
Rep. 434. Torret and Frampton. 

| give and bequeath to my Son Richard and 
Robert and their Heirs for ever, and the longer li- 
er of them to be equally divided between them 
fer my Wives death, all that my Me ſſuage, Cc. 
he Wife dies, and Robert deviſeth his part to the 
eſſor of the Plaintiff. The only Queſtion was, if 
chard and Robert were Joyntenants or Tenants 
n Common of the Inheritance, though here are 
vords in the middle of the Will of Survivor, yet To them an4 
isis no more than the Law would have ſaid; their Heirs | 
ut equally to be divided, in the end make a Te- _ 3 a 
unc) in Common, and if they are not taken ſo be v1, di- 
hey ſignifie nothing, and they cannot be taken as vided betweca | 
3 as the word Survivor may, for that them. [| 
hey are no more than the Law implies without | 
hem, but the words equally to be divided have a | 
pnification not implied, and for this they ought | 
0 be taken to be put in the Will for ſome pur- f 4 
pole, and this purpoſe was Tenancy in Com- | 
dn, 3 Levins 373. Bleſſet and Cranwell, Brian 
d Coſin's Caſe; 2 Leon. 68, 69. A Deviſe of 
ds to three Sons ſeverally of ſeveral parcels, | 

ndif they live to twenty one years to thera and 1 
their Heirs, they are Tenants in Common till twenty 
Ine years, and than Joyntenants; and this Cale The reaſon 
between Children, and it is better for them to why (qual y) 
are ſeveral Eſtates than Joyntenant in reſpect of to be divided 
teir Poſterity, which was the reaſon that equally mne in C 
ndivided made a Tenancy in Common at the firſt, nn 3 
ol Cr. Lewen and Dodd, Stil. 4. 45. Torrel and fiſt. 


Framton 
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Framton. A Deviſe to three Sons and their Heng th 
reſpectively, makes a Tenancy in Common: TI 
Caſe of Bleſſet was adjudged a Tenancy in Com aint. 
mon againſt the Opinion of Powell. eſti 

A Deviſe to three, and that the Survivor ſhall . : 
be each others Heir: It was adjudged they were ii 
Joyntenants. Joyntenants. The Caſe was, The Father by hom 
Will deviſed to his eldeſt Son Black-acre, to lion, 
ſecond Son White-acre,- and to his third Son Green. 
A Deviſe to «cre in Tail, and in caſe any of my ſaid Sons di t- g 
rhree, and that without Iſſue, that then the Survivor be each id, 
che Survivor thers Heir; the eldeſt Son dies without Tflue, they Maw g 
1 are Joyntenants, and the Survivor ſhall be each «Ml $;4: 
© thers Heir; the Surviving Brothers are Joynte- 
nants, and though the word Survivor be in the 
ſingular manner; yet in ſome ſenſe it ſhall be con- 
ſtrued as in the plural number, 1 Leon. 166. 1 
Leon. 262. Hambleton's Caſe, and the Eſlate l. 
mited in the Remainder to the Survivor, &c. is1 
Fee ſimple by reaſon of the word each others Heir 
vide Anderſon 194. d nc 
A Deviſe to If a Man in one part of his Will deviſeth her 
two in Fee, the Lands to A. in Fee, and afterwards' by another 
ſame Landsby Clauſe in the fame Will deviſeth the ſame Land 
ſeveral Clauſes. to another in F ee, they are Joyntenants, 3 Len. 
11. 

A Man devi. A Man having two Daughters being his Hein, 
eth Lands to deviſeth Lands to them and their Heirs , they 
his two Daugh- ſhall take as Joyntenants not as Coparceners; ſo AI 
Ha being lis the Deviſe gives it to them in another Degree, than 
25 the Common Law would have given it them, and 
for the benefit of Survivorſhip between them, Cu 

Eliz. 431. 
A Deviſeof F. S. ſeized of Lands in Feè had Iſſue four Daugb- 
Lines to his ters, and deviſeth his Land to his Wife for Lie 
Wite tor bite. and afterwards to his four Daughters equally to bt 


and afterwards . 
1 Mis — divided between them ſhare and {hare like, to have to 


ters, equally to be divided between them, hare and - ſhare like to have !0 
them and their Heirs for ever. them 
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nd their Heirs for ever: One of the Daughters 
wing Iſſue a Son and dies (which Leſſor of the 
o laintiff) and afterwards the Deviſor dies. And the 

Dueſtion is, Whether the Deviſe was void for all 
bale a fourth part, or if the Daughters and their 
ee are Parceners, Joyntenants or "Tenants in 
bl ommon. Per Cur. They are Tenants in Com- 


lein 


The 


bon, and ſo Judgment ſhall be for the Plaintiff 
den. r 2 16 part, and for the reſidue the Defendant 
defor-guiley : It was objected, That the Deviſe is 
nod, for it gives to them not any other Eſtate than 


w gives them ; yet it is a Tenancy in Common, 

iderf. 79. Packman and Cile. 

A Man deviſeth Lands to F. and H. his Sons where the 
dthe Heirs Males of their Bodies; and Wills, Entry of one 
at they ſhall not enter till their ſeveral Ages of his of full Age 
enty one years; the Entry of him that comes to -=_ — * 
full Age does not deſtroy the intent of the Joyn- — loyn- 
ancy, for this Entry in the intent of the Devi- 

r, was only as to the perception of the Profits, 

id not as the Eſtate in Joynture, NIV. 183. 


ner and Cbeppin. 

her 

nds 

Land, being firſt Deviſed to one, and after- 


wards to another: What Conftruttion (hall be 
made, 


A Deviſe of the ſame Lands to one in Fee, and 
erwards to another in Fee, they are Joynte- 
nts, and it is not any Revocation, Cro. Elix. 9. 
Ir his implied intent doth not appear to revoke it, 
7. Fac. 49. Plowd. 541. 

A Man deviſeth a Manor, and afterwards de- 
leth part thereof to another, its no Revocation 
the reſidue, for they are ſeveral and may be le- 


ned, wide ibid. in Coke and Bullock's Cale. 
-m K 4 
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four Sons, John, Robert, William and Mat 


Che Law of lat 


A Deviſe to J. S. in Fee, and afterwards in | 
fame Will to F. D. for Lite, both parts ſhall ta 
and in Conſtruction of Law the Deviſe to J. 
ſhall be firſt, Cro. Eliz. g. by Anderſon. Andi 
ſaid in 1 Inſt. 112. b. that where there be din 
Deviſes of one thing in one Will, the laſt Dey 
taketh place; but this Rule is not general, as y 
pears by the Caſes above, wide Carters 171, 


Fabn 
ab tt 
\frer 
d it 
Body 
roth. 
er: 

froth 
tn I: 


Rundale and Eeley, Carters Rep. 170. 


This was a Caſe well Argued, and reſpects m 
of the former Titles. The Cafe was, Will. B. 


I Deviſe to my Son John all thoſe Meſſuages, c 
Habend. and to him for Life, under, and fort 
uſe of Conditions and Limitations hereafter limit 
and after his deceaſe, then to the uſe and behoot 
the Heirs Males of his Body, and for defalt 
fuch Iflue to Robert in Tail Male, and fo to 
lam in Tail Male; and for defalt of ſuch Iflue 
the uſe of another, and the Heirs of his Body if 
ever: Provided, that Fohn and his Heirs Mi 
{hall pay an annuity of 60 J. to Robert, Wills 
and Mathem (vix.) 201. per anuum apeice a 
of my ſaid purchaſed Lands; and alſo that J. 
ſhall take a Wife not having under 1c00 
Portion, and if he make defalt of ſuch Annuity 
Marriage, then I give all my faid Lands ton 
three younger Sons, Robert, William and | 
zhew, and to their ſeveral Heirs for ever, as bek 
is limited, equally to be divided amongſt the 
and that it ſhall be lawful for my ſaid three you 
ger Sons, and their Heirs to Enter into 
Lands aforeſaid, and to enjoy it to them and th 
ſeveral Heirs : The Devitor dies, Fobn married 


Wite not having loco J. John the Son ” 
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eln had Iſſue two Daughters, Elixabeth and Sa. 

tu the Defendants, and died without Iflue Male. 

\fter the death of Jobn, Robert entred and devi- 

d it ro William his Brother, and the Heirs of his 

body for ever; and for default of ſuch Iſſue to my 

Wrother Mathew, and the Heirs of his Body for 

ver: Robert died without Iſſue, William the third 

other entred, Mathew died without Iflue ; Mil- 

tn levies a Fine to the uſe of himſelf, his He'rs, 

d deviſed it to the Leſſor of the Plaintiff. The 

rear Queſtion in this Caſe was, What Eſtate Ro- 

mt, William and Mathew had by this Will after 

foby's Eſtate was ſo determined by Limitation 

or it was not a Condition.) 

1. Reſolved, That upon Job's failure, Robert, 

liam and Mathew, had each of them a third 4, , n 
ut in Common of an Eſtate Tail in Poſſeſſion; Common of 
nd the words before limited, cannot reaſonably an Estate Tail 
conſtrued that they ſhall take in Remainder, for in Polleſſion, 
is intended they ſhall take in Poſſeſſion, and in 

eu of their Annuities which ceaſe : It is a Deviſe Conſtruction. 
them and the Heirs Males of their feveral Bodies, 

s was before limited) that is, the Heirs Males of (As was before 
ir ſeveral Body of the Land before limited, or limited) to 
g ſuch Heirs Males before limited. „hat extend, 
A Queſtion was made upon the ſubſequent 

ords, wiz. that it ſhall be lawful for the three 

ounger Sons to enter, and to hold and enjoy the 

me to them and their ſeveral Heirs for ever; they 

buld expound this to be a Fee-limple (which is 

pntrary to his Intent) or to give a Remainder in 

e to them, expectant upon the Eſtate Tail. But 

sclear, by theſe later words it ſhall be law ful for 

hem and their Heirs ro Enter ; theſe later words 

but Explanatory, that is, ſuch their Heirs, and 

e comes in with a Copulative (videlicer.) 


K 2 2. {he 
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132 Che Law of lait 
2. The next Queſtion is then upon the forms 
remainder limited to them, Whether afterwards «x6 
of them having Eſtates Tail, by vertue of th 
Will in Poſſeſſion of a third part, whether tho 
former Remainders to Robert and the Heirs of h 
Body, and to William and the Heirs of his Bod 
and to Mathew and the Heirs of his Body, wh 
ther theſe Remainders after the Deviſe to th 
three younger Brothers in Poſſeſſion after thy 
failure of John do continue. 
A Later De- Per Cur. This Deviſe when it comes to tak 
viſe where it place by Fobns failure, doth wholly controul a 
controuls and revoke the other Remainder for the former 
— former and leaves the Fee-ſimple expectant in the Hel. 
emuneers. the Deviſor, which by the death of Robert u. 
Mathew, comes to the Daughters of Fohn ; f 
there is no expreſs intent of the Will, that the 
ſhould have Eſtates in a third part in Pofleſſio 
and in Remainder afterwards ; the Will impli 
the contrary, for it is to them and their He 
Males (for ever ; ) for ever ſhews his Intention th 
there ſhould be no Remainder. It was alſo agree 
That when Jobn had the Lands deviſed to him 
Life under the Conditions and Limitations of ti 
Will, and after his deceaſe to the Heirs of | 
Body, that this is an Eſtate Tail in a Will, a. 
any other Conveyance. 
' Proviſe, à Li- And 'tis agreed, That this Proviſo is not a Co 
mitation. dition but a Limitation, for if it were a Conditio 
the Eſtate were fruſtrate; and the Heir at La 
ſhould take advantage of it, as in Bora ſton's Cal 


CAl and « 


TUills and Teffaments. 


S XIE: 
A Deviſe of a Term for Years. 


Deviſes of @ Term for Years. Where the Intire 
Term paſſeth. What Limitation of a Term may 
be after @ Life and no further. The Remainder 
of a Term upon the Death of one without Iſſue, 
or without Iſſue then Living. And the Diver- 
ſuy. F J. died within the Term, then E. to 
have ſuch Term. Term where ſhall have refe- 
rence to the time and not to the Eſtate. Deviſe 
of a Term to Executors. Where they (ball rake 
8s Executors and not as Legatees. Of Perpetui- 
ties of a Term. Lands deviſed to J. S. and the 
Heirs Males of bis Body. Where it is a meer 
InterefF and not a Contingent Eſtate. Intereſt 
and not a Poſſibility. Dewiſe of a Term in Re- 
mainder not to Alien nor Deviſe. A Deviſe of 
ſo much of his Term as ſhall be in Areare at his 
Death. Good. Where the intire Term paſſetb. 
Deviſee of a Term in Remainder may Aſſigns 
or Releaſe to bim in Fee. Where an Eſtate de- 
viſed (ball be a Reverſion, and not a Remainder 
and why of Perpetnities in Fee. Terms waiting 
on the Inheritance. A brief recital of the Re- 
ſolution in the Duke of Nortolk's Caſe. 


F one poſſeſſ'd of a Term for Years in a Clofs, 

Deviſe the Cloſe to A. after he ſhall attain the 
Ape of twenty two years, and if he die within 
the Term, the Remainder of the Term to B. after 
that he ſhall attain the Age of twenty two years, 
4. is poſſeſſed of the Cloſe by force of the Deviſe 
and dies within the Term, after whoſe death B. 
des before he attains the Age of twenty two 


K 3 years, 
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bie en- years, the Executors of A. ſhall have the Tem, 
m pat- and not the Executors of B. nor the Executor 9 
the the Deviſor himſelf; for by the Deviſe of th 
"ie Cloſe to A. the entire Term paſſeth, and no In 
tereſt nor poſſibily of Intereſt remains in the Ex 
cutors of the Deviſor, and the Deviſe to B. is ont 
Contingency, and he dies before the Contingenc 
happen, the Deviſe by matter ex pot facto is be 
come void, 2 Siderf. 151. Finnymore and Cruk 

Ford. e 
On Contin- A Term is deviſed to N. my Son, and if N m 
gency of dying Son die without Iſſue, then I Deviſe the ſame to! 
without Itiue my Son; the Deviſe to B. is void, fo had it bee 
to N. and if he die without Ifluing Living at th 
time of his death; but the Executor of the L 
gatce ſhall have it, S iderf. 451. Love and Wil 


bam. 
To ore for A Deviſe to one for Life, the Remainder to an if he 
Live, the Re- ther for Life, and ſo to 20 over, its good to AH have 
minder to AN» 


ee it they were in Ee; but if the Limiration bet 
Lite, one for Lite which is not then in E/ e (as to the 
firſt Son) no Limitation of a Term can be beyo wit! 
this, Siderf. 188. Price and Almor, Cale cited ii yea 
Cekes and Bellamies's Cale. 
To the ſame purpoſe is Gibbons and Summers 
Caſe, 3 Lewins 21. One poſſe ſſed of a Jong Tem 
for years of Lands, deviſcth it to his Son Job 


and if 7ohn dies not being married and withouf in \ 
Iffue, all to go to his Daughter——her Execu wa: 
tors, Cc. and if Jen be married and have nol as © 
Iſſue living to enjoy it, then after the death off Wi 


Fahn's Wite to the Daughters, John dies without 
The Remain Tile and makes the Siſters his Executors. Per Cur 
der ofa Term Ihe Remainder of the Term to the Daughter b ma 
u on the death the Deviſe of the Father was void, being a Re- bel 


oft ane without  _ -» | | 5 f 
IIſue, Or With. mainder 0 them Upon the Death of their Bro Pic 


our lffue then ther without ilue, tor ir is not laid without wa 
ur ing. lifue Living at the timę of his Death, and f 


1 
en 
«4+ © 
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he Contingent to happen within the compaſs of 
Life. | 

Lee had Iſſue three Sons, F. J. G. and deviſed 
F his Son ſhould have his Lands for thirty one 


ears, to pay Debts and Legacies ſet down in his 


ill, the Remainder after the ſaid Term expired 
o the Heirs Males of the Body of the ſaid F. be- 
gotten; and further willed, that if the ſaid F. 


by which the Fee-ſimple deſcended upon F. who 
who had Iſſue P. and died within the Term. P. 
entred, G. as Executor entred upon him, per om- 


Lands for thirty one years if he lived ſo long, and 
if he died within the Term, that G. his Son ſhould 
have ſuch Term; the ſame is in F. an Eſtate by 
Limitation, and he could not Sell it, nor could it 
be extended by act in Law. G. upon the death of J. 
within the Term, ſhall have the reſidue of rhe 
years limitted by the former Deviſe; and F. was 
firſt Executor to that ſpecial purpoſe, he hath the 
Term as Executor and not as Legatee, in this 
Caſe the word (Term) hath reference to Time and 
not to Eſtate, for the Teſtator did reſpect the time 
in which his Will might be performed, and that 
was thirty one years, G. ſhall have as many years 
as J. left, and G. ſhall perform fo much of my 
Will as FJ. left unperformed, 3 Leon. p.i 12. Vin- 
cent Lee's Caſe. 


A Termor deviſeth his Term to one whom he A Deviſe of a 
makes his Executor and dies, the Deviſee Enters Term to Exe- 


before any probate of the Teſtament, and Occu- 95: 
pics the Land and dies, the Property of the Term 
was lawfully in the Executor by his Entry, and 

R 4 ſhall 


died within the Term aforeſaid, chat then G. his 17 FOE Y 
Son ſhall have ſuch Term, &c. and then alſo ſhall in the Te 
be Executor, but made the ſaid J. his preſent Ex- then G.e aye 
ecutor and died. J. entred, F. died without Iſſue, fuck Term. 


. perm referred 
ves Barones, G. ſhall Recover. The intent of the P Tu, 5 


Teſtator was, That his Son J. ſhould have the nt to 1 


Executors 
where to take 
the Term as 
Executors, 
and not as 


Legatees. 


ſhall go to his Executor and not to the Adminiſtra. 
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tor de bonis non, Dyer 367. Plowd. 39. 

A Term deviſed to the Executor, the Remain- 
der over, the Executor Enters generally ; it ſhall 
be as Deviſee, Cro. Eliz. 223. Truſloes's Caſe, 
1 Rol. Abridg. 619. contra, and 10 Rep. Po- his | 
tington's Cale. . 

One ſeized of Lands and poſſeſſed of a Term, . 
deviſed all his Lands and Tenements unto his Ex. AT. 
ecutors, until they had paid all his Debts and Le. Wh Lit 
gacies, and made Executors and died, they enter Wh Exe 
generally into all; one fold the Term to one Man Nl. 
and ther other to another, they took the Term à Ml If a 
Executors and not as a Deviſees; aliter of the br L 
Land, More no. 447. Panwell and Fenn. 

A Leſſee for years, deviſeth all the years to 
come to F. M.during Life, and if he die before the 
Term expired, he gives the reſt of the years to 
P. C. and made F. M. Executor, P. C. mads his 
Will in the Life of 7. M. and did bequeath to R. 
C. his Son all his Term of years. P. C. is ceſty que 
Truſt, and ſo may declare it in his Will; and the 
Acts of the Executor endeavouring to deſtroy the 
poſſibility were Breaches of the Truſt, and this 
may be prevented in Chancery, More no. 103. 
Cole and More. 
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if s Term being deviſed : And of Perpetuities; 


A Term deviſed to F. S. and the Heirs Males To 18. and the 
his Body for Five hundred years; this goes to Heirs Males of 
Executor, 10 Rep. Lovies's Caſe, Cro. Fac. his Body for 

; 300 years. 
Term deviſed to one for Life, the Remainder 70 one for 1;6 
x Life ; this is a void Remainder, but good as the Remainder 
| Executory, Deviſe, 8 Rep. Manning's Calc, for life. 

Rel. Abridg. 610. Goffs's Caſe. E 

If a Man hath a Term for years, and deviſeth 

fr Life, the whole Term paſſeth. 

A Term certain being limitted to one, and af- A mear Inter- 
rthat ſhall go to another; this is not a Contin- eſt, not a Con- 
t Eſtate but a meer Intereſt, Cro. Jac. 510. 8% * 
Rep. Boraſton's Caſe; and the other ſhall not 

the Remainder or Poſſibility, ſo it is if the Oc- 

ration be deviſed in ſuch manner as was Rheto- 

i and Chappels Cale, 2 Bulft. 28. And Man- 

ws Caſe is, That as to the Occupation its all 


Ie, 
A Deviſe of a Term for Ninety years if he ſhall Term enti ſled 
long Live, and afterwards to the Heirs Males void: 
his Body engendred, the Remainder to T. for 

years, and afterwards to the Heirs Males of 
dy engendred, the Remainder are void, Siderf. 
J. Grigg and Hopkins. 
Devile the benefit of a Leaſe to V. after fix 
ars, if my Son F. come not home, then V. de- 
eth the Leaſe to F. S. before the fix years andintereſt, and 
$, its good, becauſe it is an Intereſt after the not a Poſſibi⸗ 
years expired, and not a Poſſibility, Cro, Fac. lity+ 1 
9. Sheriff 's Caſe, 1 Rolls Abridg. 916. Meſ- 


Caſe, 
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I Deviſe a Term to V. H. and his Aſſigns wi 
a Proviſo, That if he died without Iſſue living: 
the time of his deceaſe, that Z. ſhould have it, 
Intereſt devi. Aliens, and afterwards dies Sans Iſſue, it bars 
led, becauſe here he hath the abſolute Intereſt devicilf 
to him: So Termor of a Parſonage deviſeth h 
Term to F. S. Provided, if the Deviſee die, livin 
FJ. D. FJ. D. ſhall have it, J. S. ſells and dies, ji 
ving J. D. and good, Cr. Hill. 15. Fac. Cl 
and Bayle, Dyer fo. 23. 9 Jones 15. 
Fxecutory De- In all Caſes of a Term of Houſe or Uſe and 0 
viſe. cupation, &*c. to one for Life, the Remainderove 
its a good, Executory Deviſe and ſhall not be by 
ed, Manning's Caſe, 8 Rep. Hetly 7 4. 

I give my Wife my Term for her Life, a 
3 afterwards to ſuck Perſon as ſhall remain at n 
Poſſibility. Houſe at N. after my deceaſe. Quer. If this Pd 

ſibility be good, Hoe, s Caſe, Winch. 55. 
Deviſee of a Norte, A Deviſee of a Term in Remainder cannd 
Term in Re. Alien during the Life of the other; nor can 


3 Deviſe it, Carter's Caſe cited in Fullwood®s Cu b 
viſe, 4 Rep. Siderf. 187. Cooke and Bellamy, Mard | * 
und u 


136. Southward's Caſe. 

So much of hi The Termor deviſeth to J. S. fo much of Het 3 

Term as ſhall Term as ſhall be Arear at the time of his deat 

be Arear at its good, Cro. Elix. p. 9. 

— The Termor of a Houſe for Forty years, dt 
viſeth the Houſe by his Teſtament without Lin 
tation of the Eſtate which he gives, it carries th 

The entiie entire Term; ſo if he Deviſe to one for lie 

Term devaled, Dyer fo. 307. | 

| The Termor deviſeth his Term, is ouſted ani 

dies, the Executors enter, the Deviſe is good, 

Rol. Rep. 4.26. | 

Fxcevtor my The Exccutor may not Deviſe a Term whid 
nor Deviſe the he had as Executor, for when he is dead, t 


Term whici "SEE 
he bark « 1.x. thing is to the ule of the firſt Teſtator; a 
| mi 


cc ut r. 


to alt; 
or an 
give: 
K. ar 
this a 


Caſe | 


Wills and Teſfaments. 
gbr diſpoſe of it in his Life-time, Plowd. 525. 
yanſiy and Grantham. 

A Man deviſeth a Leaſe: I Will, Thar R. R. 
hall have the uſe of my Leaſe, if he ſhall fo long 
re during bis Life, he paying Legacies, &c. af- 


living 


nd Form as R. R. ſhould have it after R. K. 
leath, it ſhall go to A. R. the laſt Deviſee, Hetly 
63. Rawlin's Caſe. 

The Leſſee for years deviſeth his Land to his 
Vife for Life, the Remainder of the years to ano- 
her, Deviſee in Remainder Grants, Aſſigns and 


oſſeſſion and Demand in the ſame Land to him in 
ee; its good, and after the Wives death he may 


7. 

M. leaſed for years with a Clauſe of Re- entry, 
by his Will willed, that the Leſſee retain the 
Lands for Thirty one years, yielding like Rent 


for the Rent by the Will would not be incident 
to ſuch Remainder, 2 Leon. 33. Machell and 
maten. 


th As for Perpetuites in Fee, one gives Lands to Perpetuity in 
H. X. and the Hens Males of his Body, until ſuch Fee. 


time as the ſaid H. K. or any Iſſue Male of his 
body ſhall effectually and expreſly aſſent, con- 
dude, or go about to do, or make any act or thing 
o alter, diſcontinue or change this Eſtate Tail, 
er any part thereof, then my Will is, and I do 
Wire and bequeath all my ſaid Lands to the ſaid T. 
K. and the Heirs Males of his Body, until, &c. 
lis a void Deviſe as being a Perpetuity ; and this 
Caſe is all one with the Reaſons of Mildmay s Cale, 
| 6 Rep. 


his deceaſe, I Deviſe the uſe thereof to A. K. Deviſce of a 
he reſidue of the Term with the Leaſe in Manner Term in the 


may Aſſign, or 
Releaſe to him 


* 
— — — — 


geleaſeth all his Right, Intereſt, Term of Vears, 


„ 
1 D 
— r 


well enter, Jones p. 389. Fohnſon and Trum- 
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and under ſuch Covenants as the former. It is Reverſion and 
not a Condition, He deviſed the Inheritance over, not 2 Remain« 
the Deviſee takes a Reverſion, not as a Remainder r. 
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6 Rep. 40. 1 Rep. 85. Corbet's Caſe, 9 Rep. 12 
10 Re. 26. Portington's Caſe, Cr. 705 69 
Foy and Hind. | 
A. having ſeveral Leaſes for years waiting only 
Inheritance, deviſed them to K. his Daughter Wi 
of C. and to the Heirs of her Body, and if (\ 
died without Iſſue, that they ſhould remain to th 
Tem wvakdag Owner of the Manor of S. which he deviſed g 
on the Inheri. N. in Tail, and A. made X. his Executor ax 
rance- died, C. the Husband of A. cauſeth her to tx 
the Leaſes as Executrix, and to wave the Legacy 
and afterwards R. died without Iſſue, then ( 
cauſed V. to take Adminiſtration of the Goods 
K. at the cofls of C. and then procured JF, 1 
Convey the Leaſes to C. The Heir of N. aſte 
by Decree in Chancery recovered the Leaſes 1 
gainſt C. for his 2 Frauds, in procuring his Wi 
to waive taking them as a Legacy, and then i 
cauſing V. to take Adminiſtration and Convey ifWuin 
to C. More 724. 

But not to amuſe the Reader with Caſes ter. 
and con about Terms ſetled and deviſed, and d 
Perpetuities which he will find in our Books, | 
ſhall briefly recite the Reſolution in the Duke d 
Norfolk*s Caſe, whereby the Law is fully ſetled, 
as to theſe Points as to Deviſees. 

The legal Eftate of a Term for years, whether 
it be a longer or a ſhorter time cannot be limited 
to any Man in Tail, with the Remainder over to 
another after his death without Iflue, this is a dire&{WPopb 

Perpetuity. | Real 

If a Term be limited or deviſed to a Man andi Cou 
his Iflue, and if that Iſſue die without Iſſue, the It 
Remainder over, the Iſſue of that Iſſue takes no Cha 
Eſtate, and yet becauſe the Remainder over can ·¶ nion 
not take place till the Iſſue of that Iſſue fail, tha vide 
Remainder is void too, Reeves's Caſe, to 7 


I 


Mils and Ceſtaments. 


If a Term be limited or deviſed $a Man for his 
ife, and after to his firſt, ſecond and third Son 
Tail ſucceffively, and for fault of ſuch ſſue to 
ze Remainder over, though the Contingency ne- 
rr happen, yet the Remainder is void; though 
ere were never a Son born to him, that looks 
e a Perpetuity : Sir Mill. Buckburſt's Caſe. 

A Term is limited to one for Life with Con- 
agent Remainders to his Sons in Tail, with Re- 
minder over to his Daughters; though he had 
jo Son, yet becauſe it was Foreign and diftant 
o expect a Remainder after the death of a Son to 
e Born without Iſſue, that having a proſpect of 
Perpetuity was adjudged void, Burges's Cale. 

If a Term be deviſed, or the Truſt of a Term li- 
ited to one for Life, with 20 Remainders lor 
fe ſucceſſively, and all the Perſons in Efe at 
he time of the Limitation, theſe are all good Re- 
nainders. 

A Term is deviſed to one at Eighteen years, 
fterwards to C. his eldeſt Son for Life, and then 
o the eldeſt Iſſue Male of C. for Life, though C. 
ad not any Iſſue Male at the time of the Deviſe 
Wor death of the Deviſor; but before the death of 
C. it is good, being a Contingency that would be 
ſpeedily worn out: Cotton and Heath? Caſe, for 
there may be a Poſhbility, and a Contingency upon 
a Contingency, and in truth every Executory De- 


viſe is fo, and therefore the contrary Rule given by 
Popham in the Rector of Chedington's Caſe is not 


Court. 

It is true, in 6 Ed. 6. in the time of the Lord 
Chancellor Rich: The Judges delivered their Opi- 
n. nion, If a Term for years be deviſed to one; pro- 
nt vided, if the Deviſce die living F. S. then to go 

to F. S. is abſolutely void; but in 19 Eltz. Dyer 

277, 278. It was held by the Judges to be a 
I good 


Reaſon, Theſe Reſolutions were agreed by all the 
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good Remainder, and that was the firſt time th. 
an Executory Remainder of a Term was held | 
be good, 

Now Child and Bailies's Caſe was put by g. 
chief Baron Mountague, A Deviſe by A. of 
Term to William his eldeſt Son and his Aſſi:r 
and if he die withot Iſſue, to Thomas |; 
youngeſt Son: It was adjudged in the Excbequy 
Chamber to be a void Remainder ; however th 
Caſe (truly reported by Crook) is contradicted 
other Reſolutions. Cotten and Heath cited, and 
Wood and Sanders in Chancery, which was thi 
A long Leaſe is limitted and declared thus: 

To the Father for Sixty years if he lived fo long 
then to the Mother for Sixty years if ſhe lived | 
long, then to Jobn and his Executors, it he Su 
vived his Father and Mother; and if he died 
their Life-time having Ifſue, then to his Iſle 
but if he die without Iſſue living, the Father « 


Mother, then the Remainder to Edward in Tal e 
Fobn died without Iſſue in the Life-time of H #2 
Father and Mother: It was reſolved by the Lo 1 
Keeper Bridgman aſſiſted by two ſudges, That u C= 
Remainder to Edward was good, the whole Ter vi) 
had veſted in Jobn if he had ſurvived ; yet the if 
Contingency never hapning, and ſo wearing out eos 
in the compaſs of two Lives in being, the Re * 
mainder over to Edward might well be limie 2 
upon it; ( * 
ter 
Co 
Co 
vi 
In 
on, 
my 


CAP! 


4 


" ills and Teffaments. 


CAP. XX. 
Of Executory Deviſes. 


of Executory Deviſes. The Original. And the 
Reaſon and Nature of ſuch Deviſes. A Man 
may Deviſe by bis Iaſt Will an Estate in ſuch 
manner as he cannot do by any Att, or Convey- 
ance in his Life-time. Pell and Brown contra- 
licted by Jay and Jay's Caſe, and by Pluncket 
and Holm's Caſe. The Remainder of a Term 
upon the death f one withou* Iſſue void; with» 
our Iſſue then living is good, and the Reaſon; 
Limitation of 4 Fee, upon a Fee good by way of 
Contingency, or Executory Deviſe. Why a Re- 
covery ſhall not bar it. A Contingency upon 4 
Contingency operating ſeveral ways. A Deviſe 
upon a double Contingency. A Deviſe of a Term 
to one for Life, and after bis Deceaſe to ano- 
ther, during the reſidue of the Term to another. 
Caſes of Executory Deviſes of Freeholds. A De- 
viſe to three Sons ſeverally of ſeveral parts, and 
if any die his part to go tothe others; the Rever- 
Tondiſcend, upon the eldeſt, this deſtroys the Con- 
tingent Remainder to the others, but is good by 
way of Executor) Deviſe. In what Caſes 
(when) and (then) make no Contingency, In- 
tereſk and not a Peſſibility. Poſſibility, meer 
Contingency, preſent [ntereſt. Diverſity between 
Contingency. Autberity and no Interſk, De- 
viſe with a Power to let Leaſes. Executory, 
Intereſt. Net grantable ſo long as it remains 
only a Poſſibility. A Deviſe of 4 Poſſibility net 
made good in Equity. 


This 
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* way of Executory Deviſes was not knovm rec 
nor heard of in our old Books : But is, 
later times adjudged good, but not upon Eſtats 

Tail, there is no Law againſt Perpetuities, but en. 

The original, tailed Perpetuities. Amner and Lodingtons's Cafe, 
was one of the firſt that ſtarted this Practice. Bu 

it was never ſetled till Mathew Manning's Caſe, 

and there the Reaſon of it is diſcovered, 8 R 

That Caſe is Edw. Manning, was poſſeſſed of iii t 

The Reaſon Will for the Term of Fifty years, in 35 Eliz, | 
— ey of deviſeth this Leaſe of the Farm of the Mill, and 
eo all the years therein to come to Mathew Manni 

after the death of Mary his Wife (which Fam 

and Mill, my Mind and Will is, That ſhe hl 

Enjoy during her Life) Conditionally, that tt 

{aid Mathew ſhall not Alien or give it away, buliull | 

leave ir entirely to his Son Jobs: In the meh 

time my Will and Meaning is, That Mary Mai 

ning my Wife ſhall have the Uſe and Occupation, 

both of the Farm and Mill during her Natur; 

Life. Adjudged, That Mathew Manning doth 

not take this by way of Remainder ; for its an old 

Rule, that if a Term tor years be deviſed to o 

for Life, the Remainder over ; that this is no good 
Remainder, becauſe by poffibility the Life mij ref 

out-live the years, but he took it by way of Exe 

A Man may cutory Deviſe, and ſo it is good. A Man may 
Deviſe an E- Deviſe an Eſtate by his laſt Will in ſuch man 
ſtate by his ner, as he cannot do by any Act, or Co 
eee in veyancein his Life. time; as one ſeized of Lands ii 
og eee Fee deviſeth, that if A. paſs ſuch a Sum to hi 
do by any Ad Executors, that he ſhall have it to him and hi 
or Convey= Heirs, or in Tail, or for Life and dies, and after 
ance in his H. pays the Money he ſhall have the Land by 
—— Executory Deviſe: So in the Caſe above whe 
the Wife dies, this ſhall veſt in Mathe as by 

Execuory Deviſe, as well as if he had deviſed, tha 

alle 


Allis and Tefaments. 
ſter her Son ſhould pay ſo much Money to his 
xecutors, that he ſhall have his Term, or that 
the death of A. that B. ſhall have the Term, 
after that his Son ſhall come from beyond Sea. 
nall theſe and ſuch like Caſes upon the Condition, 
Contingency performed, the Deviſe is good, and 
the mean time rhe Teſtator may diſpoſe of it 
he did here to Mary for her Life) & ut res 
gi valeat 9 The Executory Deviſe ſhall preceed, 
id the diſpoſition of the Leafe till the Contin- 
cy happen ſhall be ſubſequent, and ſo all ſhall 
und together: And the Intention of the Teſta- 
r carries it thus, When a Man deviſeth his Leaſe 


all have it for ſo many years as he ſhall Live; 
that if he die within the Term, that another 
all have it for the reſidue of the years, and the 
certainty hen the year ſhall commence is made 
emain by his death; ſo one poſſeſſed of a Leaſe of 
ouſes for N'nety nine years, by his Will devi- 
the ſaid Leaſe in thele words, I Deviſe my] 


wth, I Will, it ſhall go to my Child unpreferred, 
abe had ſerveral Children, and all were prefer- 
| but one, and died; it ſhall go to the Child 
preferred ; it was a Contingency, for they 
ght have all been preferred in his life time. 
W. Brown ſeized of Land in Fee, having Iſſue 
Fill. Brown his Son and Heir, and Tho. Brown 
8 ſecond Son, and Richard athird, by his Will 
wiſcd this Land to Thomas and his Heirs for ever, 
ing to his Brother Richard 20 I. at his Age of 
[wenty one years, and if 7bomas die without 
fue, living William his Brother, that then l- 
um his Brother ſhall. have theſe Lands to him 
d his Heirs for ever, paying the foid Sum as 
bemas ſhould have paid. Thomas enters, and 
ters a Common Recovery to the uſe of himſelf 
L. and 


e 


> one for Life, hat is, as much as to fay, he 


oſe to my Wife during ber Life, and after ber 
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Fee. 


a Contingency, living William, On ſpecial Verdi 


ſed, but if they take as Executrixs to their Brot 
for whoſe Debt they are ſued, they have waſted 


A Remainder 
of a Term up- 
on the death 
of one without 
Iſſue void, 
without Iſſue 
then living 


good. 


il he dies without flue is not abſolute and inde 


to be taken without Iſſue living at his Death, an 


of the Deviſe of an Inheritance, as in Pell and 


and his Heirs, and deviſeth it to the Wife of ; 
Pelle, the Plaintiff and her Heirs, d died wii 
out Iſſue, living the faid William Brbwn; Th 
Points. r 5 

1. Whether Thomas had an Eſtate in Fee 
Fee Tail only. Per tot. Cur. A Fee, and the Cluj 


nite, whenſoever he died without Iſſue, but wi 


and Devaſtavit alledged by an Executor, and d 
nied by him the caſe was ſuch. A Man poſſe 
of a Long Term for years of a Manor of . 
deviſeth this to his Son Jobn, and if John die u 
married and without Iſſue, all th go to his Daugt 
ters and their Executors, and if Jobn be marri 
and have no Iſſue living to enjoy it, then a 
the death of Fobn's Wife to the Daughters, Jul 
died without Iſſue, and makes the Siſters his Ex 
curtixes, and if the Daughters ſhall have the Ela 
by the Deviſe of their Father, they have not wi 


Per Cur. The Remainder ot the Term to thi 
Daughters by the Deviſe of the Father was void 
being a Remainder to them upon the death 
their Brother without Iſſue; and therefore the 
take it as Executors to their Brother, for it is not 
the Councel of the Daughters would have it (viz, 


ſo the Contingent to happen within the compal 
of a Life: And yet if it were fo the Court held i 
to be void, according to Child and Baylies Cale 
2 Cro. For though this has prevailled in the Cale 


Brewn?®s Caſe, 2 Cro. yet it ſhall never prevail i 
rhe Caſe of a Term. And the Courts will not ex 
tend the Deviſe of Chattels, ro make Perpetui 
ties further than hath been done before, 3 L. 


red 
- VII » 


CUllls and Teſfaments. 


wins 2%. | Gibbons and Summers p. 33 Car. 2. 
. 3 

2. It is a good Limitation of the Fee to William, 
by way of that Contingency, not by way of im- 
mediate Remainder, Per Cur. It cannot be by 
Remainder, as if one deviſeth Land to one and his 
Heirs, and if he die without Heirs that ic ſhall 
remain to another, it is void, and Repugnant to 
the Eſtate, for one Fee cannot be in Remainder 
after another; aliter by way of Contingency, 


formance thereof: This is allowed, 
Cur. preter Dodderidge, For he who ſuffered the 


in value ſhall extend thereto, unleſs he had been 
party by way of. Voucher, Pell and Brown" 
ae, Cro. Fac. 591. This Caſe hath been grum- 
bled often by our Lawyers, and often debared but 
never received any determinations till Fay and 
fa (53-) and that was comrary to Pell and 
Irown's Caſe, Stiles 275. 
And in Plunckes Holmes's Caſe was againſt 
el and Brown's Caſe. The Caſe was, 
One had two Sons T. the Heir, and L. the ſe- 
ond Son, and deviſeth Lands to T. for Lite, and 
b his Iſſue in Tad, and if he die without Iſſue 
ving at the time of his deceaſe, then to L in 
ee; but if my Son T. die having Iſſue of his 
body living at the time of his death, then to T. 
d his Heirs, T. Enters, and futfers a Common 
Recovery : And per Cur. By the Recovery the 
Remainder to L. is deſtroyed. And it was reſol- 


3 | : 
L 2 1. © 


and by way of Executory Deviſe to another to Limitation of 
determin the one Eſtate, and limit it to another 2 Fee upon a 
upon an Act to be performed, or in failure of per- Tec 899d by 


way of Contin- 
gency or Exe- 


3. This Recovery ſhall not bar William. Per tot. cutory Deviſe@ 


Recovery had a Fee, and . Brown had but a Why 2 Reco- 
Plibility, if he ſurvived Tbomæ, and Thomas very (hall not 
dying without Iſſue in his Lifetime, no Recovery bur t. 
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Contingency 


upon a Contin- ſcilicet if T. had Iſſue to him in Fee, and if none 


gency. 


teen years, the Remainder to V. S. and his Heirs: 


- viſe, and ſo could not be barred by the Recovery 


Che Lawoflaſt 
1. T. had only for Life by this Limitation, and 
the Reverſion deſcended to him Ys Heir: So in 
* | — Bi * * 

2. Here is not a Contingency upon a Contingen. 
cy, for then it ſhould be void, as Stafford's Caſe 
But the ſame Contingency operating ſeveral way 


living to L. in Fee. 
3. This is no Executory Deviſe to L. but 4 
Contingent Remainder, and ſo it is deſtroyed by 
the Common Recovery, by the Reaſon of 4- 
cher's Caſe, and the Court ſaid Pell and Brown) 
was not well approved, though they would na 
abſolutely deny it, Siderf. 47. Plunket and Holme, 
1 Keb. 31. 119. vid. this Caſe, x Levin 11. 
Snow and Cutler's Caſe was, a Surrender of 1 
Copyhold to the uſe of his laſt Will: I Deviſe m 
Land in H. which was my Wives and now is fer 
her Life, I give to the Heirs of the Body of ny 
Wife, if he or they ſhall live to the Age of Four 


After a Recovery in the Court of the Manor ö 
ſuffered by the Wife and her ſecond Husband u 
other uſes. Quære, if this were an Executory L 


vide 1 Keb. 296. for the Court upon Argument 
was divided. | | 

But this Caſe of Snom and Cutler is in 1 
vins 135. thus reported; Baran and Feme were 
ſeized of Copyhold Land to them and the Heirs d 
the Husband : The Husband Surrenders to tit 
uſe of his Will, and deviſeth them to the Heirs 0 
the Body of the Wife, if they attain to the Age dl 
Fourteen years and dies without Iſſue. She takes 


lam. 
No 


ſecond Husband, by which ſhe had Iſſue; but be 79nd 
fore the Iſſue attained to Fourteen years, the Wit 
and the ſecond Husband ſuffers. a. Recovery f 
the Court of the Manor; and if the Heir of tn 


* 


wit 


Willis and Ceſtaments. 149 

Wife ſhall have the Land, the Wife being dead or 
not was the Argument. Two Juſtices held the De- 
viſe void againſt the other two, for defalt of a 0 
Perſon in Eſſe. And ſo they held it void, becauſe it pevice upon 2 
was upon a double OP (viz.) if the double Contin- 
Wife have any Heir of her Body, and if geney. 
ſuch Heir ſhall be Fourteen at the time of the 
death of the Wife, but the other two held it good 
notwithſtanding : But they all agreed, that if this 
Deviſe be good it ſhall be by way of Executory Erecutory De- 
Deviſe, which may well be allowed to take place viſe aſter death 
within the compaſs of a Life, but not after a dying without Iſſue 
vithout Iſſue, for that would make a Perpetuity: not good. 
And it ſhall not be by way of Remainder, for tho' 
the Wife had an Eſtate for Life, yet this is a new 
1 Deviſe to take place after her death, and is not as . 
ny Ms Remainder joyned to her Eſtate. And they agreed Executory Pe- 
if it be an Executory Deviſe, it ſhall not be barred — 
Recovery. . Recovery, 
A Deviſe of Lands was to J. S. and his Heirs, 
+: Mon Condition he ſhould affure Lands in ſuch a 

place to his Executors and their Heirs to perform 

his Will, and if he failed he deviſed the ſaid Lands 

to his Executors and their Heirs: Its a Limitation 

ud a good Executory Deviſe, Fulmer ton and 
Steward cited in Fell and Brown's Caſe, Cro. 
Jac. 592. a | 

A Deyiſe of a Term to one for Life, and after a pic of 2 
lis Death to another, during the reſidue of the Term to one 
Term, 'tis good by way of Executory Deviſe or for Lite, and 
WM ntereſt, 10 Rep. 47. Lampes's Caſe, vide Sid, aſter his de- 


?7: $2. 6. p. 16. 188. 1 Med. Love and Wind none. 


f reſidue of the 
Note, The Judges will not exceed a Dev.ſc be- Term. 


yond Manning s Cale. 
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150 be Law of lack 
A Deviſe ofa A. deviſeth a Term to his Wiſe for Eighteen 
Lem to C. years, and after wards to C. his eldeſt Son for Life, 
11s claett 502 and afterwards to the eldeſt iſſue Male of C. fo 
afterwards to Life, though C. had no Iſſue Male at the time of 
the eldeſt Iſſue the Deviſe or Death of the Deviſor, yet if he ha 
Male of C. for Iſſue Male before his Death, the Iſſue Male ſhall 
Life. have it by way of Executory Deviſe, 1 Rol. Aly 
612. Cotton and Heath. 
If Land deviſed If Land be deviſed to H. and his Heirs ſo long 
ro H. and his ag B. hath Heirs of his Body, the Remainder over, 
* Hens ges {ach Deviſe ſhall be good not by way of Re 
have Heirs of mainder, but of Executory Deviſe, becauſe ſome. 
his Body. what remained to be when that Eſtate in Fee de- 
termined, Vaugham 270. Se cat > 
If it happen my Son T. and M. and RK. ny 
Daughters to die without Iflue of their Bodies, then 
all my Land ſhall be to A. B. A. B. may tale 
by Executory Deviſe, il. 
A Deviſe of Lands to his Son and Heirs on 
Condition, that if he had not ſuch Legacies the 
Lands ſhall be to the Legataries; upon defalt of 
payment, this ſhall veſt in the Legataries by Exe- 
cutory Deviſe, Anſworth and Pretts, Vaughan 
27 1. 5 | 
A Rent was granted to one de novo, and the 
Heirs of his Body, and for defalt of ſuch Iſſue to 
another, and the Heirs of his Body, the firſt De- 
viſee having no Heir of his Body ſuffers a Com- 
mon Recovery, Per Car. This ſhall not be tz 
ken as an-Executory Deviſe, as if J. S. die with- 
out Iſſue, I Deviſe F. D. ſhall have a Rent to 
him and his Heirs, for this is but a-Remainder, and 
is barred by the Recovery, Carter's Rep. 5 2. Smith 
d and Farnaby, Siderf. 285. Id. Caſe. | 
A Deviſe to A Man had three Sons, A. B. C. he deviſeth a 


_ of 2 part to every one without Limitation of any Eſtate, 


veral p:rts, and if zny die his part to go to the others, the Re verſion deſcends 
up n the eldeſt, this deſtioys the Contingent Remainder to the others, but it 
fhall be good by wiy of EFxecutoty Deviſe, | | and 


Mills and Ceſtaments. 

and if any of them die, his part to remain to the 
others: One dies, and if his part ſhall remain was 
the Queſtion. The Reverſion deſcends upon the 


eldeſt, this deſtroys the Contingent Remainder to 
the others, for it deſtroys the particular Eſtate de- 
viſed to him. But per Cur. It is good by way of 

Devile -to the younger Son according to 


7 = aa 2S 


Cafe; 2 Car.260. and contrary to the Judgment in 
Mad and Ingerſol's Caſe, 2 Lewins 202. Forteſ- 
ae and Abbot, 29 Car. 2. 


e 


Cmtingencies, Poſſibilities, Intereſt, Vide ſupra 
Contingent Remainders, Executory Deviſes. 


> 2 


A Deviſe to R. one of his Sons and his Heirs, if 
N. die within Twenty one years of Age, or with- 
wt Iſſue then to another, K. dies within Twenty 
dne, yet the Remainder ſhall not paſs untill he 
de without Iſſue, the disjunRive (or) ſhall be ex- 
pounded (and) Cro. Elix. Mich. 38 and 39 Elix. 
Sau! and Gerard. 


hall go 


the Opinion of Fleming, in Wood and Ingerſol's 
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In what Caſes (when) and (then) make no Con- (01) talen for 
ingency, vide ſupra, and 3 Rep. Boraſton's Caſe. (and.) 


A Term being limited to one, and after that * I TA 
to another, this not a Contingent Eſtate not a Contin- 


but a meer Intereſt, Cr. Fac. 510. 3 Rep. Bora- geney. 


ſon's Caſe. 
WH Deviſe the benefit of a Leaſe to V. after fix 
bears, if my Son F. come not home then V. devi- 
ech the Leaſe to J. S. before the fix years and 


des, it is void, becauſe it is an Intereſt after the Intereſt and 
ix years expired, and not a Poſſibility, Cr. Fac. not a Poſlibi- 


509. I Rolls Abridg. 916. Shreeves's Caſe. lity. 


L 4 One 
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Voſſibility. 


A meer Con- 


tingency. : CY 


P:cſent Inter- 
elt. 


A diverſity be- 
!ween Contin- 
gents” 


time prefixed ſhall happen by efflux of time, but 
to happen firſt, 2 Bulſtr. 126, 127, 128. 


he Lan of lat 

One makes his Will thus: I bequeath to my Wife 
the Leaſe of my Houſe during my Life, and afin 
her Deceaſe, I Will it ſhall go among ſt my Children 
unpreferred. It was the Opinion of ſome, That here 
is neither Poſſibility or Remainder in any Perſon 
certain, and therefore they concluded, that the 
Term was wholly in the Wife. But per Cur. In 
this Caſe the poſſibility ſhall ariſe well enough by 
the Death of the Wife to the Daughter unprefer. 
red, being the ſole Daughter; for an Executory 
Deviſe which had a dependence on the firſt Devile, 
may be made to a Perſon uncertain, for it wa 
uncertain whether the Daughter might be advan 
ced in the Life of the Wife, 1 Rol. Abridg. 611, 
Amner and Lodington, TIS | ; 

A Term of years deviſed to S. when he (hal 
come to the Age of Twenty one years; its 
meer Contingent Eſtate, 2 Bulſt. 127, 128. 

If the Deviſee die before the Contingency hap 
pen, the Eſtate determins, ibid. ; 

A Man deviſeth his Term unto his Son, and un- 
til he come to his Age of, &c. his Executors (hal 
have the Profits, his Son hath a preſent Intereſt, 
Id. ihid, © En Lf , 

There is a difference between a Contingency, 
which may have a certain time to - commence, and 
that by computation of time: If a Man Deviſe an 
100 J. to his eldeſt Son, when his ſecond- Son ſhall 
come to the Age of ſeven years, and he dies before; 
yet the eldeſt Son ſhall have the 100 J. when the 


if it be upon an uncertain Contingency, this ought 


Autheri) 
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2 

f " Authority and no Interſt. 
e 

1 


A Deviſe that the Overſeers of his Will ſhall 

we the letting of his Lands during the Minority 

the Heir, they have only an Authority, and 

mot make a Leaſe to try a Title; and if they 

a Leaſe in their own Name it 15 void. 

80 if it be the overſight and doing of his Lands, 

v. 73. Carpenter, and Colins, Cr.Eliz. 42 Eliz.. 

's Caſe, vide Latch. p. 43. diſpoſe. 

A Deviſe of a Manor to his Wife, with a Power A Deviſe with 

let Leaſes of it, Stiles 258. 275. Heal and Power to let 

ren; vid. [4.5 | Leaſes. 

Vide Lands deviſed to be fold by thꝰ Executors, 

d that the Executors ſhall Sell the Land. 

A. by his Will deviſeth a Term to B. for Life, 

te Remainder to C. for Life, the Remainder to 

) for Life, they are good Eſtates to B. and after- 

ards to C. by Executory Deviſe, though ſuch 

lates were void by Deed, and theſe are not pro- 

ly Remainders, but are in Law preſent Deviſes, 

if the Land had been firſt given to D. to hold 

ter the Death of B. and C. and to C. to hold 

ter the Death of B. and the aſſent of the Exe- 

tor of A. to the Legacy of B. is a good aſſent 

C. and D. alſo, and B. can by no Act hinder 

or D. to take according to the Will, 8 Rey. 95. Executory In- 
277. but C. or D. cannot Grant away ſuch tereſt not 

ecutory Intereſt whilſt B. Lives, for they have grantable ſo 

ut ſeveral Poſſibilities which may never take ef- — — 

cb, becauſe B. may out-live the whole Term; only a; poſſibi⸗ 

ut they may Re · leaſe their ſeveral Intereſts to B. lity. : 

to the Executors of A. to extinguiſh the ſame, 


Rep. 66. 3 Rep. 16. 2 Cre. 510. Plowd, 519. 
In A. 
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& Deviſe of a 
poſſibility not 
made good in 
Equity. 


A. deviſeth his Term to B. for Life, and afte. ed 


wards to N. B. Enters by aſſent of the Executoꝝ 
of A. then N. dies, living 


the death of B. becauſe it might have veſted in N 
in Poſſeſſion, if he had out-lived B. and was n 
1 Eſtate, but an Executory Intereſ 

A. by Will deviſeth Lands to K. for her life, and 
if ſhe live till N. is Twenty one old, N. 
ſhall have the Lands, and if ſhe die before N. 
of that Age. J. S. ſhall have it till ſuch Age of N 
J. S. dies before K. and afterwards ſhe dies befor 
N. is Twenty ane years of Age, the Executor 
Adminiſtrator of J. S. ſhall not have the Land, an 
N. ſhall not have it after his full Age, becauſe hi 
Eſtate depended on a Contingency, (vix.) the 
Living of X. till N was of full Age, and R. died 
before that time, and ſo the Peviſe became of 1 
effect to NV. and the Land goes to the Heirs of 
A. Goldib. 62. * | . 

Dr. Berry ſeized in Fee deviſed Lands to Ser 
jant Fountam, and his Heirs in Truſt. 1. To del 
part for payment of his Debts. 2. Till Debts | 
paid to pay 100 J. per annum to bis natural Daugh 
ter Meth and after her Debts be paid 30 J. pr 
annum tor her Life, and it She have Children to 
convey ſucceſſively to thoſe Children, if Sons 2 


their full Age, if Daughters to them all; but ſo# 


the Husband ſhe married takes the name of Ber 
2. For want of ſuch Iſſue, or if ſuch Iflue di 
without Iſſue, he deviſeth the Lands in queſtion 
to be conveyed to the eldeſt Son and Heir of bs 
Nephew Fobn Carter, and the Heirs of ſuch el 
deſt Sons, and gives him Annvity of 40 J. fer 
annum till ſuch an Eſtate comes to him; but if he 


claim any thing during the Life of Mary, or an} 
be ex- 
cluded 


of her Iſſue, then both the Father ſhall 


B. the Executors i 
Adminiſtrators of N. ſhall have the Term aki 


ctlills and Cettaments. 

ded from having any thing out of the ſaid E- 
ne: The eldeſt Son of Jobs Cater was Antho- 
„ who had two Siſters ¶ videlicet) the Defen- 
nts Bredſhaw and Todd Daughters of Jobn; 


fe of Mary, deviſed the Lands in queſtion 
the Plaintiff and died Sans Iſſue. Mary afte- 
uds died Sans Iſſue. The Heir of Fountain de- 
ed the Lands in Queſtion to Bradſhaw and 
, Siſters of Aut bony, and Heirs of him, and 
> of his Father Joh» : Bifhop brings this Bill 
ure the Lands conveyed to him, ſuppoſing 

| 12 of this Eſtate was veſted in Ant bony, 

d fo well deviſed to him by John the Son and 
of Anthony : But my Lord Keeper Treby and 
hel reſolved, That Job had no Eſtate deviſa- 
e but a meer poſſibility during the Life of 


F is void, and the Lands well conveyed to the 
Il but without Coſts, 3 Levin 4.27. Biſhop verſus 
untein, Bradſhaw and Todd in Cancellaria, 


” 7 ; 


15 E A P. 


whony died and left Iſſue Fohn his Son, who in 


any of her Iſſue, and ſo the Deviſe to the Plain- 
eſendant Bradſhau and Todd, and diſmiſſed the 


: 
* 
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Conbition bro · ſpeed after my Deceaſe, ſhall grant my ſaid Land 
ken for not do- for the Maintenance, and Continuance of a fret 
ing it in con- School and Alms for ever. Now when the Wile 
venient eime. had an Eſtate upon Condition, that ſhe by advic 


Condition; Conditional Deviſes. Condition by 
or not doing it in convenient time. Conditi 
not to Sell. Reddend & Solvend'. Condition: 
Law” in Will, (to pay) amuunts to @ Condit 
in alfhll. What l. be intended a Sale with 
the Intent of a Will. Limitation and not a Cn 
dition,” Condition not broken till notice. (When 
where it makes a acy Conditional. Cond 
tion ſubſequent. Fea, wh precedent: Term i 
viſed an Condition e What Devi. 
ll amount to an Alenation or not. Condiu 
in 4 Will is that the Wife ſhall not do Maſt, a 
ſhe takes Husband that does. Condition pri 
dent. Land deviſed to Overſeers upon 4 refs 
of t. the Exeentors, and no refuſal is found. 


ſon Winch Lads: 10 bis Wife and h 
Heirs upon Condition, That my faid Wilt 
by advice of learned Council, with all convenien 


of Councel learned in all convinent time {hs 
ſhould aſſure, &c. and ſhe doth it not in cight 
years time, as the Jury found, and ſo hath broken 
the Condition: And 2. ſhe made a Leaſe for Fort 
years to J. S. and by this ſhe hath diſabled he 
ſelf to perform the Condition, 1 Rept. 25. Pe 
ter's Caſe. 


word: 
Gta 
Was.C 
A De 
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A Deviſe to one, and the Heirs of his Body for 

er; xx if he or any Fg his Sons; &. ad- 
ſed] attempt or endeavor by: any ways > 
cb — to ſell, diſcontinue, &. and ſuch — — oo 
mpt or endeavor ſhall Execute, then ſuch an E- * 
ne or Eſtate of ſuch Perſon ſhall. ceaſe, as if 4 
ch Perſon were naturally Dead, with the Re- 

ander over to ſuch Perſons as they ought ro 
dme and deſcend. This is a Condition againſt 

wand Repugnance, for be it a Proviſo or Li- 
ation, the entire "Eſtate ought to be defeated, 

Rep. 87. Corbet's Caſe, | 

D. ſeized of Lands, and having Iſſue two 
daughters deviſeth the Lands to the eldeſt and her 
eis, that ſhe pay to her younger Siſter yearly 
0 l. Per Cur. It is a Condition, otherwiſe the 
dunger Siſter had no remedy for the Rent, Cro. 
liz. 146. Crockmer and Paterſon. | 

One deviſed Lands for years to F. S. Reddend. reddend. C 
Sol vend. 20 5s. per annum at Michaelmas to F. ſolvend. 
. and for Non-payment of that dum the Heir 
tred ; and good, for the words make a Condi 
ion, Cro. Elix. 454. Fox and Carlyn. _ | 
Many words in a Will do make a Condition in Conditions! in 
ens, that makes no Condition in a Deed, as to Law in a Will. 
WDeviſe Lands to an Executor ad vendend. So if 
lands be deviſed to one ad ſolvend.' 20's. to J. S. 
r paying 20 J. to J. N. this amounts to a Con- 
oilmeress Caſe was, A Man had Iflue two 
Daughters A. and B. and deviſed all his Land to * 
en 4. and her Heirs, to pay unto B. a certain Sum 
oe Money, at a certain day and place, the Money 
vas not paid: And it was adjudged; That theſe 
uud To pay, C. in a Will did amount to a Con. (ro pay in 
dition; and the Reaſon was, for that the Land Wil _— 
was.deviſed go A. for that purpoſe ; otherwiſe B. toa C.ndirjoas 
on e: J4 240-575 "25S 7:50" | 


„ he Law of laff 
to whom the Money was appointed to be p 
| ſhould have no remedy, 1 If. 236. 

- If one Depiſe a Term paying to B. fo m 
not 2 Condi- Parcel of the Term, this is a Limitation and | 
gion, a Condition: For it is limited, That he to whi 

the Payment ought to be made ſhall Enter f 
parcel, expreſſing alſo the time that he ſhall ha 
it, fo that he that ought to pay, the Sum hath l 
ction, either to pay it or give him Title to {y 
a - 226 of the Land, 2 Siderf. 152. Hmmm 

A Man deviſed ſeveral annual Rents to 
younger Children, as were expreſſed in fey 
Writings, Signed with his Hand and Sealed yi 
his Seal. (Which per Cur. lsa good Deviſein W 
ring of the Rents themſelves) and whereas my f 


Lands are of greater value than the faid Annuiti _ 
I Will my Heirs after my Deceaſe to pay the fi s | 
Annuities, and then my Heir ſhall have the dig wh 


ſition of the Lands fo long as he performs niſi 
Will ; and if my Heir do not perform my Wi 
therein, then I Will that my Executors ſhall pe. 
form my Will, and if there be default in my fa 
Heir, and in my ſaid Executors, then I Will ü 
all my Lands ſhall be ro my younger Children 
during their Lives, jury find be made a Gm 


of 6 J. 13s. 44. to Chriſtopher his ſecond Sol | 
for Life ; which Clauſe of diſtreſs Jobs the eld. 
Son paid it during his Life, and had [due Edu. ©, 
a and died. Edward aſſured that Land to B. Ld, , 
for of the Plaintiff for Life, they find the Renfif, > 


was not paid to Chriffoper by Edward or by t 
Executor. Chri#topher entred for Non-payment c 

Sums in Groſs, the Rent. Per Cur. Though the ſaid Sums we 
notice to Exe- not Rents out of the Lands, nor payable by th 
curors, leir without Demand; yet Chriſtopher had nc 
* any Title, becauſe rhere ought to be no defak 

| 
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e Heir, and alſo in the Executors before he would 
ter, and there cannot be any default in the Ex- 
atars for Non- payment, until notice be given to * 
EU of Non-· payment by the Heir; for it Cannot 
intended, that they have Conuſance without ex- 
eG notice given, and that lies in the Conuſance 
him who is to receive it, Cro. Fac. 145. Moli- 
s Caſe. 
W 4. by Will deviſeth to V. 20 J. when the Ex- 

xcutor of A. dies, this word (when) makes this (When) 
W:gacy Conditional, ſo that if . die before the 
xecutors of 4. the Legacy is loſt, and goes not 
the Executor or Adminiſtrator of V. when the 
ecutors of A. dies, as it would it A. had devi- 
20 J. to V. to be paid when the Executor of 
dies; for in this laſt Caſe the Condition is only 
nexed to the time of payment, and the Deviſe 
this Legacy is abſolute, but in the firſt Cale 
e Deviſe it ſelf is Conditional, ibid. 
A. by his Will deviſeth, that if N. ſuffereth C. 
enjoy a Leaſe for three years without diſtur- 
nce, then N. ſhall be Executor of A. A. dics, 
ſhall be preſently Executor of A. it is a Con- A Condition 
on ſubſequent in Law; and the Executorſhip ſublequeat. 
N. determins, if N. within the three years di- 
tb C. of enjoying ſuch a Leaſe. So it the De- 
ſe were, that if K. hd Diet for C. till C. dies, 
en K. ſhall be his Executrix, 1 Leox. 229. And 
breach of the Condition, Adminiſtration mult 
granted to the next to whom it belongs. 
4 deviſeth 50 J. to him that ſhall Marry K. 

daughter of A. this is in Law a Condition prece- A Condition 
at to the Legacy, and none ſhall have it till he precedent 
aries K. | 
4. deviſeth Lands to B. in Fee, if B. pays to 
Executor of A. 504. A. dies, his Heir ſhall 
vid the Land until Hogs J. be paid by B. to the 


ecutor of A. and after ſuch payment B. may 
Enter 


The Law of laſt. 


Enter upon the Heirs of A. So if A. poſleſſed 
a Term deviſeth it to B upon Condition, that p 
pay to F. S. 5 J. and then B. to have it. A. dis 
his Executor ſhall hold the Land until B. pays ch 
5 J. to F. S. and when ſuch 


A Term devi- B. may Enter upon the Executor, and if a Ten 
ed onCondition he deviſed on any Condition ſubſe uent, and th 


ſubſequent. 


Deviſee Enters by the Executors aſſent, if after th 


Condition be broken, the Deviſors Executors mz 
Enter. | 

A. ſeized in Fee, deviſeth the Land to his Ex 
ecutors to pay his Debts and dies, if his Exec 
fors pa7 nor every Debt which A. owed up 
Demand, the Heir of A. may Enter for the Con 
dition broken, Rolls 439. 

A. deviſeth all the reſidue of his Goods after hi 
Debts and Legacies paid ; this is a Condition pr 
cedent, and the Executor ſhall not have ſuch re 
ſidue until he hath made ſuch payment, Rl 


415. | 
A. deviſeth Land to B. for Life, paying year 


payment is mad 


fee 


to C. during the Life of B. 6 J. the Rent at Mic 


and if repaid, that C. may diſtrain for it; it ſeem 
that the word paying in this Caſe is not a Condi 
tion; for breach whereof B. ſhall forfeit his 


ſtate, becauſe a diſtreſs for the Rent is given bi 


the Will to C. « 
A. Deviſe to his eldeſt Heirs if he live to thi 


Age of Twenty one years; provided, and c 


Condition that if he die before Twenty one, th 


then it ſhall remain to another and his Heirs 


The Qu. is, If the Deviſe to the eldeſt Son be Wil 


Condition precedent or ſubſequent. Per Cw 


Though by the firſt words it ſeems to be a Con 


dition precedent, but a Deviſe to the eldeſt So 
preſently, but to be defeated by Condition ſubſ 


uent it he do not attain to Twenty one. Se 


Spring and Ceſar's Cale, who was firſt to th. 


Ul 
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uſe of A. and his Heirs if B. do not pay 20 s. on 
the 10 of Sept. and if B. pays it to the uſe of A. 
or Life, the Remainder to B. and his Heirs, there 
makes not a Condition precedent ; but the E- 
ite in Fee veſts in A. preſently, to be deveſted 
y payment afterwards to her, 3 Levins 132. Ed- 
ards and Hammond. | 


Deviſes upon Condition, not as to Alienate or 
Sell, &c. 


A Leaſe is made to A. upon Condition, that he wat Device 
hall not Alien to any beſides his Children, the ſhall amount 
ſee deviſeth part of the Land to H. his Son to an Aliena- 
ſter the Death of the Wife: This is no Eſtate in n of 2% 
be Wife by Implication, and fo no Forfeiture, 

79. Fac. 74. Horton's Caſe. ' . 

A. ſcized of Lands in Fee, deviſed them to his 

Vife till Miliam his Son ſhould come to the Age 

Twenty two, and then the Remainder of it to 

b two Sons, A. and Fobs, the Remainder of the 

her part to his two Sons upon Condition, that 

any of his ſaid Sons before William ſhould come 

his Age of Twenty two years, ſhall go about 

a make a Sale of any part, &c. he ſhall for ever 

6 his Lands, and rhe ſame ſhall Remain over, What ſhall be 
e Son leaſed that to him belonged for 60 years, intended a 

d ſo from 60 years to 60 years, until 2 40 years — 3 tha 
ended. Per Cur. The Leaſe made as before is — _ 


Sale, within the Intent of the Will of the De- 
x lor, 2 Leon. 82. Large's Cafe. 
will A Man deviſeth his Lands to his Wife during 


e Minority of his Son, upon Condition that ſhe The Condition 
all not do waſt during the Minority of the Son i, chat the 

d dies; the Wife takes Husband and dies, the GE 
bands commits waſt : It was held by the whole qe takes 11.18 
ort, That the ſame is not any breach of the band that des 
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Where words 
do not make 
a Condition. 


Condition pre- 
cedent. 


of Re · entry for Non · payment of Rent, and int 


on the part of the Leſſee; and afterwards he 


The Law of lat 


Condition, 2 Leon. 35. Cobb and Priors's Caſe. 
One was ſeized and leaſed for years with Clay 


Indenture of Leaſe there were divers Covenane 


his Will willed, that the Leſſee ſhould retain til 
Lands demiſed for Thirty one years, reckoning 
the years of the firſt Term not expired, as par 
of the ſaid Thirty one years, yielding the like Ren 
and under ſuch Rent as the Leſſee held the form: 
Leaſe, and by the ſame Will deviſed the Inhe 
tance over to a Stranger; the words of this U 
viſe do not make a Condition, but if it be a Cc 
dition, then here is a Grantee of the Reverſo 
within the Statute of 32 H. 8. and ſhall tak 
advantage of it, though it was never if the Dil 
viſor as a Reverſion or a Condition, 2 Leon; 
Macbel and Dunton. 

A Deviſe of Rent to Jane Doe for Life, and 
ſhe Merry or accept of any other Legacy, 
then the Executors ſhall pay her 100 J. and i} 
the Rent ſhall Ceaſe and Return to the Executs 
Per Cur. This is a Condition precedent, and! 
payment by the Executors the Annuiry ſhall »if 
ceaſe, Md. Rep. 272. 2 Keb. 712. 

A. deviſeth Land to B. upon Condition, th 
B. ſhall permit the Executor of A. to take ü 
Goods of A. out of the Houſe of A. if B, by wo 
of mouth deny or refuſe to let the Executor of. 
take them, This is no breach of the Conditio 
but B. muſt do ſome Act as by ſhutting t 
Doors againſt the Executors, or laying of Har 
on the Goods of A. and reſiſting the Execute 
from taking them or the like, which mult ! 
particularly ſhewn in Pleading, concluding th 
ſo B. had hindred and not permited the Executt 
of A. to take the Goods of A. out of his Hou 
8 Rep. Francis's Caſe 91. , 


Mills and Ceſtaments. 


One ſeized in Fee makes a Leaſe for years, ren- 
Wiring Rent, 34 J. per ann. and deviſeth the Re- 


is Intent was, That his Executors ſhould have 
the Reverſion during the Term to receive the 
Profits; provided, and upon this Condition, That 
hey enter into Bond to the Overſeers of the Will, 
Mo pay 34 J. per ann. during the Term, within 
bree Months after his Deceaſe, and this Bond to be 
ade by their Advice; and if his Executors re- 

uſe, the Overſeers ſhall take the Profits on ſuch 
Wondition ; the Executors ſhew the Will within 
bree Months, but no obligation was offered to 
e made: The Plaintiff (the Deviſee) required, 
e Executors to enter into the Obligation which 
Ws not done, and he claimed the Reverſion, and 
rought Debt for the Rent. Per Cyr. Here is a 
ondition by which the Reverſion is veſted in 
hem, but is in the Plaintiff till performance, which 


the Executors, and no refuſal is tound but only 
Non-performance of the Condition, Winch. 26. 
9, Trabern and Claybrook, 


yerſion to J. S. in Fee, and in his Will ſets forth 


ot being performed by them within the time li- 

ited ; the Plaintiff muſt have the Rent, and the Non- perfor- 
xecutors at their Peril ought to have tendred a mance of a 
bond, and the Overſeers ſhall not have the Rever- © 

Won, for it was deviſed to them upon the refuſal Refuſal, 
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CAP. XXII. 
Of Eſtates paſſiing in a Will. 


Of Eftates paſſing in a Will by Implication. Abi K. 
and in what Caſe no Eftate ſhall be tothe Hi 
by way of Implication. Croſs Remainder by ] 
plication. Where ſuch croſs Remainder ſhall be 
or not. A general Rule of Conſtruction by | 
plication. If part of the Lands be deviſed to th 
Wife, ſhe ſhall never take by Implication in th 
reſidue. The word (elſewhere) not 10 paſi a 
| Eſtate by Implicatiqn. 


J is not reaſonable that an Eſtate deviſed er 
preſly, ſhould be taken away by Impligatior 
no farther than the Implication makes the Elta 
inconſiſtent, Carters Rep. 174. | s 
R. O. deviſeth Lands after the Death of him ani 
his Wife, to E. the Daughter of E. O. for Lit 
Where no E- and after her Death to V. O. and his Hein 
ſtate ſhall be aſter the Deceaſe of the Deviſor and his Wiſe 
wa + ah by" and after his Deceaſe the Heir of the Deviſor A 
wy ters. Per Cur. The Wife fhall take nothing . 
this Deviſe, neither of the Deviſees, E. O. ers \ 
I. O. being Heir to the Deviſor; and during h be d 
Life the Land ſhall deſcend to the Heirs, and thi” h. 
notwithſtanding, that no Land was expreſly der 
ſed to the Wife, Moor 7, 12 3. Cro. Elix. 1 5. Cr. Ja ords ( 
75. Sir Tho. Jones 99 Smartle againſt Scbolle 
One had three Houſes, he deviſeth one Hou. colo 
to R. in Fee, another to S. in Fee, another to B 1 
in Fee, and if all my ſaid Children ſhall die with. wm 
out Iſſue of their Bodies, then my ſaid Hou 7 
n | ſhall be to my Wife AM. and her Heirs. R. and MI 1 
died without Iſſue: Reſolved, That the WI 


. ſhoul rm th 
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ould have it immediately after their ſeveral Where the 
heaths, as they died without Iſſue; and that here Wite fall 
not any croſs Remainder by Implication, neither 9m def ne 
n there be amongſt three. Q. Cr. Hill. 20. 3 deaths, 
lac. Gilbert and Witty. No Implication of any | 
rols Remainder ſhall be when expreſs Gift and 
it ** is made by _ Deviſor himſelf: In the 
of Dyer 333. Pla. 20. The words (if cg gemain. 
is two Daughters died without Iſſue of their 3 
bodies) did not create by Implication a croſs Re- cation. 
inder in Tail to the Deviſors Daughters, 
hereby the eldeſt ſhould take the part of the 
dungeſt, but her part ſhall go to the Heir ar 
v, Vaugham 2.67. — | 
The Land is deviſed to three Brethren in Tail, 

d that one ſhall be Heir to the other, this makes 
vols Remainders, Hob. 34. Cr. Jac. 695. 

The Caſe of Rundale and Eely in Carter's Rep. 

la, 175. was well argued by my Lord C. F. 
ridgman. The Caſe was, A Man had four Sons, 
edeviſeth the Lands to Fobs the eldeſt in Tail, 
nd afterwards to the ſecond in Tail, and ſo to the 
wrth on Condition, That if Jobn makes defalt 
an Annuity, &c. I Deviſe all my ſaid Lands to 
(7 faid three younger Sons, and to their ſcveral 

eirs Males for ever, as before is limited equally ' | 
be divided amongſt them: The three younger Where croſs 
Sous have not croſs Remainders by Implication, Remaneers by 
or then it ſhould be conſtrued thus upon the impliceciva 
ords (as before is limited) the Sons ſhould have * 04. 
| lucceffively as before is mentioned, but there is 
o colour for that; for the Deviſe gives them the 
ad after Jobst defalt, (viz.) immediately, and 
dtake them in Poſſeſſion, and the fame intire 
auſe cannot give it them in Poſſeſſion and in 
ucceffion : This Deviſe when it comes to take 

eie by John's Failure (for Fobn Failed to per- 
m the Condition, and fo it was but a Limita- 
M 3 tion) 


166 


A Man deviſeth his Goods to his Wife, and after 
the Deceaſe of his Wife, his Son and Heir ſha 


4 


No Deviſe to 
the Wiſe by 
Implication» 


expreſs Intention we mult make a legal Co 
ction. ESP db 


The Law of laſt 


tion) doth wholly controle and revoke the other . 
Remainder for the former Part, and leaves the , 11, 
Fee-{imple expected in the Heir of the Deviſot; Deme 
there is no expreſs Intent in the Will, that the) and ir 
ſhould have Eſtates in a third part in Poſſeſſioni put if 
and in Remainder afterwards ; the Will implies th 1 -1;, 
contrary, for it is to them and their Heirs Male 0 
for ever, for ever ſhews his Intention, that then ,...1 
ſhould not be a Remainder : Now there wing ol (nin 
n 


Regul. It is n general Rule, That a Will ſhil 
never be conſtrued by Implication to diſinherit the 
Heir at Law, unleſs ſuch Implication be neceſſar 
and not only conſtructive and poſſible, 13 H.7.17, 


have the Houſe wherein the Goods are ; the Son 
ſhall not have the Houſe during the Wives Lie 
but the Wife ſhall have it; but if it were a Deviſe 
to a Stranger after the Death of the Wife, the 
Heir ſhall have it during the Wives Life, becauſ 
it is not a Deviſe to the Wife by neceſſary In- 


plication, Ros 454+ wide Moor, 7, Pla. 14. ny 
and I 34. Pla, 169. 2 Cr. 74,75. plic 
| | | and 
Deviſes by Implication ha 


. made a Leaſe for years of the Lands in que. q.. 
ſtion, upon Condition that he ſhould not Alien to 


any beſides his Children: The Leſſee deviſerh pan il d 


of the Term to H. his Son after the Death of his 3 


Wife, and made M. Executor and died, whe 


ther the Leſſor may enter for breach of the Con- f. 
dition. This is no Deviſe to the Wife by Implica- 
tion, and fo no breach of the Condition; = " 

| Don 


calills and Teſfaments, 


ſhould be by Implication, it would make a For- 
ſeiture of the Eſtate ; and this Deviſe of the Land 
to the Son after the Death of the Wife, is but a 
Demonſtration when his Eſtate ſhall Commence, 
and in the interim the Executors may well have it ; 
but if the Deviſe be allowed to be to the Wife by 
Implication, though the Executor never aſſented 
thereto, yet it is a breach of the Condition, and 
thereby he made an Alienation, and the Non - con- 
ſenting of a Stranger ſhall not take away the Ad- 
yantage that the Leſſor had by this Act, Cr. Fac. 
4. Horton verſ. Horton. 

The words of the Will of Rich. Opie were, I 
give all my Lands to William my new, reſer- 
ring Romenwell Parkfeild, which I give to my 
Neice Elizabeth, after the Death of Me and my 
Wife: In this Caſe the Court conceived, The where the 
Wife ſhall not take by Implication, but only for Wite ſhall take 
neceſſity where the Deviſe is to the Heirs, but it ſhall by Implication 
deſcend to the Heir in the mean time: But if the & not. 
Deviſe were to the Heir, aliter. The Deviſe of the 
Term is to a Stranger after the Death of the Wife, 
if ſhe be not Executrix, ſhe ſhall not take, but the If part of the 
Executors in the mean time. And by Twiſden, — — 4 
Where the Deviſor has three Acres, and deviſeth gz ſhall never 1 
any part to his Wife, ſhe ſhall never take by Im- take by 1mpli- 
plication in the reſt, 3 Keb. 8 16. 832. dmatlecation in the 
and Schollar. reſt. 

If A. by his Will deviſeth, That his Executor 
ſhall have his Term until John, Son of A. comes 
to the Age of Twenty one years; by this Fobn 
ſhall have that Term when he comes to that Age 
by Implication and Intendment of the Will, Cr. 2. 
14+ 75+ 

I Deviſe to my Wife 600 J. to be paid to VV. 
in full, for the Purchaſe of ſuch Lands already 
ſetled on my Wife for Life in part of her ſoyn- 

N-£-. ture; 


Mayor, & c. or 


The Law of laſt 
ture, and the Lands were never ſetled, This is 
not a Deviſe of them to her : Its a miſtake, 
There 1s no Deviſe of them, nor no other Intent 
that ſhe ſhall take them by che Will, and fo they 
ſhall not paſs by the Implication, by three Juſtices, 
Powell cont. Here appears an Intenr, that the 
Wife ſhall have them, and though he be miſtaken 
in the way that ſhe ſhall take them by the Settle. 
ment, yet ſhe ſhall have them by ſuch a way «s 
ſhe may by the Will, rather than his Intent hall 
be Fruſtrate. ' 
A Deviſe of all my Lands in A. to B. and hi 

Heirs, and after in the ſame Will is a Deviſe of al 
my Lands in D. and elſewhere to C. and his Hein, 
theſe words and elſewhere ſhall not deſtroy by 
Implication, though expreſly to B. befare, 3 Le 
vin 434. | 

If the Mayor or Preſident of a College by 


preſident of a Will deviſeth any Lands to his College and dies; 
College can= ſuch a Deviſe is void, for at the time when the 


not Deviſe any 
Lanes to the 


Deviſe ſhould take effect, the College is without 
a Head and fo not capable to take. The Caſe of 
Pre ſident of Corpus Chriſti College, 4. Leon. 123. 
An. 26 H. 6. H. deviſed two Houſes in Walbroke, 
London, To the Church - wardens of St. Stephen;, 
to theſe Uſes: 1. To find an Obit : 2. To Repair 
the fame Houſes: 3. To beltaw the reſidue of the 
Profits, for the Reparation of the Church of St. 
Stephens, and to provide Ornaments in the fame 
Church, cn Condition, it they failed in finding the 
Obi, that then the Eſtate ſhould ceaſe, and the 
Land ſhould be to the Mayor and Commonalty of 
Londin. Per Cur By the Statute of 1 Ed. 6. the 
King ſhall have no more than that which was ap- 
pointed for the Maintenance of the Obit, that be- 
ing only the Superſtitious uſe: But where Lands 
were given to a Prieſt ro ſay Maſs, and allo to 


giwe 


uud and Ceffaments. 


part to the Poor, and becauſe the part to 
ven to the Poor was incertain, the Queen had 
| Cro. Eliz. 449. Hart and Brewer. | 
One deviſeth certain Tenements in Lond. for 
e, the Remainder over Eccleſia St. Andres de 
born, this Deviſe is good to the Corporation of 
Parſon of the Church of St. Andrews in Hol- 
, and his Succeſſors, for ſuch Deſcription was 
ficient in a Will, to Expreſs the Parſon of the 
urch and his Succeſſors, 10 Rep. 59. 


: 
4 
ö 
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tec liſæ t. Aw A Deviſe Eecleſiæ St. Andreæ in Hollourn; goc 
_ de Hol, to the Parſon and his Succeſſors. 


| The Law of it 


CAP. XXIII. | 
Deviſes of Lands to Superſtitious Uſes, I BY 


Deviſes of Lands to Superſtitions Uſes. Devil, 
py ad Good by 8 madre Wings on, \ 
not the very Name. Stat. 34, 35. H. 8. 8 

1 & 2. P. & M. c. 8. The Statute of Willi 

allows not of Deviſes to Corporations in Mo 

main, yet within the relief of the Statute | 

Charitable Uſes. Preſident of a College ca 

not Deviſe any Lands to the College and wi 

Lands deviſed to Superſtitions Uſes. Lan 

deviſed to Corporations notwithſtanding a M; 

moſmer. Deviſe to J. S. Dean of St. Pauls, a 

the Chapter. J. S. dies before the De viſor, yet gu 

What Uſes now at Common Law are mi 

good by decree of Charitable Uſes. The wa, 

in the Statute of Charitable Uſes, limited ai 
appointed will enable a Deviſe though in Mc 
main. 


A to Deviſes to Superſtitious Uſes, ſince t 
happy Reformation, we have very fey c 
no Caſes but what depended on former Dev! 
In the times of groſs Ignorance and Popery : 
the Reader pleaſe he may conſult, 1 Rep. Porto 
Caſe, Gro. Elix. 449. 799. Cr. Car. 248. 5 k. 
2 Sid. 47, 78, &c. 5 


Dewviſes Fo a Cor por — aalen: 


ſitious 
to be 

aurcl 
Jury fo 
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A Deviſe to a College by a name known, al- Good by 2 
hugh it be not the very name of the Corpora- Maoen name. 
on, as to Trinity College in Cambridge is good. 2 * 
By the Statute if 1 Mar. Deviſes to Spirituul d 
rations are enabled. 8 
But a Deviſe made in Remainder to a Corpora- A Peviſc la 
on, where there is none ſuch, is void, tho? there the Remainder 
e ſuch a Corporation made before the Remainder to a Corpora- 
il; aliter, if the Corporation be begun and no tien, where 
ead choſe, Hob. p. 32, 33. | _ TP 
By the Statute of 34 & 35 H. g. of Explana- Ser. ; & 35 
on of Wills, Bodies Politick and Corporate are H. 8 
xcluded out of it: But by the purview of the 
36 2 of P. and M. c. S. it ſhould be lawful to St. 1 2. 
ive Lands, &c. by Feoffment, Grant or other P. & M. 6. 8. 
ſurances, or by his laſt Will and Teſtament in 
riting to any Spiritual Body Politick or Corpo- 
te, motwithſtanding the Statute of Mortmain. 
A. C. deviſed Lands to the Maſter and Fellows, 
nd Scholars of Trinity College in Cambridge, and 
their Succeſſors for ever, for the finding of cer- 
tin Grammar poor Scholars; and it was held 
vod, and to be favourably expounded, though 
the ſaid College did not conſiſt of Divines but 
ahers alſo. | 
The Reaſon was, It was principally ordained 
fr the Study of Divinity, but it would not have 
teen ſo in a College ordained for Phyſicians or 
Livilians, Hob. 123. 
ER. C. Citizen and Freeman of London ſeized of 
ix Mefluages in London, deviſed the fame by his 
Will in Writing, 6 H. 7. to the Parſon and 
Church-wardens of the Pariſh of St. Mary Mag- 
Gen and their Succeſſors, to the Intent for Super- 
biious Uſes, and the reſidue of the Profits thereof 
to be. employed about the Reparations of the Superſtitions 
Church. In a ſpecial Verdict in Ejectment, the . —ç— 
Jury found the Cuſtoms of London, that the _ parations 
n 
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ſon and Church · wardens are a Corporation 90 

Purchaſe to the uſe of their Church, and that j 

Freeman and Citizen of London may Deviſe in 

Cr. Car. 455, Mortmain. Per Car. For as much as it was, by 

456. Humfries the reſidue ſi quid fuerit which is uncertain, if any 

and Knghts, ſhall be or not, and the Superſtitious Uſes amount. 

ed to very near the value of the Land; therefore 

it is within the Statute of 1 Ed. 6, and given u 
the King. 111018 ; 

Dr. F. Ann. 25 Eliz. deviſed Lands in Fee to 
Ann. his Wife for Life, and after to Fane his 
Daughter for Life, and after thoſe Lives ended, 
ro the principal Fellows and Scholars of Feſu 
College in Oxon, and their Succeſſors to find a 

Scholar of his Blood from time to time, and dies 
Statute of Wills It was agreed per Car. That the Deviſe was void 
allowed not of in Law, becauſe the Statute of Wills did not alloy 
Deviſes of Deviſes to Corporations in AMurtmain. Yet ib wa 
on im * held, clearly to be within the relief of the Statute Myzs te 
Foreman alf Charitable Uſes of 43 Eliz. under the words Mkucce' 
Yer within the (limited and appointed) and fo it was decreed, that Mie pr 
relief of Stat. the College ſhould enjoy it againſt the Heirs cf 
= _—_ Dr. F. And it was held, That the Proviſo in the 

_- Statute which exempts Colleges, is only intended 

to reform them by Commiſſion, bur not to reſtrain | 
oe made to them, Hob. 136. Griffith Flog WM w 
Caſe. 
R. M. in 6 Ed. 6. deviſed a Meſſuage to A. his Wl Devi 
Wife for Life, the Remainder to his Son in Tail, WM 10+ 
and if he die without Iflue, that ir ſhall remain to non 
the Maſter and Wardens of the Myſtery of Cord: WW cba 
weyners in London, whereas they were incorpora- . 4 
ted by the name of Maſters, Wardens and Com- G 
Good notwith» minalty, & e. Notwithſtanding this Miſnomer the df 1 
ſtanding a Juſtices held it good, for by Intendment the De- s 
Milnomer. yifor had not knowledge, nor had Conuſance of I Dau 
their very name, Cr. Elix. 106, Foſter and Walter, d 
2 Leon. 165. 
Lands 


* 


' Wills and Ceſfaments; 9 
Lands were deviſed to the Mayor, Chamberlain 
oed Governors of the Hoſpital of St. Bartbolo- 


t a in , Whereas in truth they are incor- 
in Worated by another name; yet by Weſton and 
buyer the Deviſe is good, and by Manwoed, be- 


uſe it ſhall be taken according to the Intent of 

he Deviſor, 3 Leon. 18. 

fa Man Deviſe to the City of London or Queen's 

alege in Oxon, it is good. 

f one Deviſe to a Commonalty of a Guild that 

= te, its void. 7.8. D : 

If one give a Legacy to J. S. Dean of St. A Deviſe to 
auls, and * Chapter . and their Succeſſors, J- 5. Dean of 
nd after and before. the Death of the Deviſor F. . Cite 
dies, and another is made Dean; yet the De- .. 22 
5. riſe is good notwithſtanding this, and the Land before the De- 
ball veſt in the new Dean and Chapter; yet it viſor, 

ad not veſt according to the Words, but it ſhall 

5 Wreſt according to the Intent: For the chief Intent 

e vas to Convey this to the Dean and Chapter, and 

s Wbuccefſors, and the ſingle perſon of J. S. was not 

i he principal Cauſe, Plowsd. 344. b. 


E 

5 De viſe to Charitable Uſes. 
| 

5 


Where it is ſaid, that if a Copy holder Deviſe What Uſes 
Lands without a Surrender or Tenant in Tail, void at Con- 
WY Deviſe to a Charitable Ule, it is good againſt the meg. 
ae, it is not intended to be good by the Com- — rg 
mon Law, but to be made good by Decree in the Statute. 
Chancery grounded upon the Statute of 43 Elix. 
. 4. Raym. 249. in Carſey and Wood's Caſe. 
Griſſitb Floyd a Doctor of Law, ſeized in Fee 
of Lands in 25 Eliz, deviſed the fame to Anne 
his Wife for her Life, and afterwards to Fane his 
Daughter for her Life, and after theſe Lives end- 
ed, to the principal Fellows and Scholars of 
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The word in | 
Star. 43 Eliz. a Scholar of his Blood from time to time.) 


ot Charitable 
Uſes (limited 


and appointed) 


will enable a 
Deviſe to a 
College, tho 
it te Mort- 
main. 


The Law of laſt 
Jeſus College in Oxon, and their Succeffors to f bil 
the B 
Was h 
1s oug 
ertue C 
e Stati 
lauſe 1 
ers n 
beer 


ewma 


the. Judges, The Deviſe is void in Law, becu 
the Statute of Wills did not allow Deviſe | 
Corporations in Mortmain: But yet they held 
clearly within the relief of the Statute of Chu 
table Uſes of 43 Eliz. under the words limite 
and appointed, And fo it was decreed, That t 
College ſhould enjoy it againſt the Heir at'Lay 
And it was likewiſe held by them, That the Pr 
viſo mentioned in the Statute which exempts Co 
leges , is only intended to exempt them from be Sir 7 
ing reformed by Commiſſion, but not to reſtra Fee, 
Gifts made to them, Griffith Hoid's Caſe, Hi þ -= 
136. 855 e 

. deviſed (i5 H. 8.) an Houſe to L. his Wi Emm 
for Life, and after her Death, made F. B. and. d thi 
thers Feoffees (as he called them) in the ſaid HouW'trai 
to keep in Reparations, and to beſtow the reſt of hon 
the Profits in Reparations of certain High- were * 
there, Ir was reſolved to be within the relief © ber O 
the Statute of 4.3 Eliz. for though the Deviſe we Eſſe 
utterly void, yet it was within the words (limite t in 
and appointed) to Charitable Uſes ; aliter, if he 
were an Infant Lunatick, or the like that gave i 7 
or one that is not Owner, Hob. 136. Colliſon 
Caſe. 

Information that Stephen Newman ſeized ol 
Lands, deviſeth them to Trinity College in Cam Debts, 
bridge, for the Maintenance of a Scholar there 
and in the Will was this Clauſe, That if any il 
Cavil ſhall binder this Deviſe, or that the ſam! 
cannot go to the College by Reaſon of the Statutes 
Mortmain, then I Deviſe them to Robert New 
man and bis Heirs, And under this pretence, tha 
by the Statute of Mortmain the College cannot 
have them. Robert Newman entred, and held the 
Poſſeſſion of the Lands; for which the 2 

7 | Genet 


CUiils and Teftaments, 

general brought this Information to have the Lands 
0 t: bliſhed with the College, and all appearing up- 
ea Wo the Bill and Anſwer, and this being a Charity; 
« i was held by the Lord Keeper Bridgmen, That 
14 Wis ought to be eſtabliſhed with the College by 
hy Mertue of the Statute of 4.3 Eliz. notwithſtanding 
nee Statute of Mortmain, and notwithſtanding the 
pF hauſe in the Will. And fo it was decreed, This 
awifiters not from Flojd's Caſe in Hob. as the Lord 
Deeper ſaid, 1 Levin, 384. Dom. Rex werſus 


man in Cancelaria. 
Lic Thomas Smith deviſed his Eſtate to Truſtees 
Fee, to ſuch charitable Uſes as the Lord Lam- 
Sir Hen. Hen, & c. ſhall diſpoſe 5 they declare 
|, to the Poor of the Pariſh of, &c. and the 
mmiſſioners Decree, That the Church-wardens 
d the Overſeers of the Poor of the Pariſh ſhall 
ſtrain for it. 1. Queſtion, Whether the Com- 
niſſioners may add a Power of Diſtreſs where 


ber Commiſhoners in Cheſhire can ſo bind Lands 
n Eſſex : And in Reple vin adjudged for the Avow- 
t in both Points. 


Jeviſe of Lands to be Sold for Payments of Debts. 


here was none by the Original Gift. 2. Whe- Ken. 20. 


If a Man deviſeth Lands for the Payment of — ne 
} bts, and makes an Executor , and leaves a Pere payment of 
nal Eſtate, no part of the perſonal Eſtate ſhall his Debes, 


so the payment of his Debts, becauſe by mak- Good in the 


M's of an Executor, the Teſtators Intent appears, Eren, 


of the 


bat the Executors ſhall have the Goods; tor that fall not be 


the Teſtator had made other Proviſion for the contributory, 


uyment of his Debts. But if a Man Deviſe Lands otherwiſe of 
Wor the payment of his Debts, and afrewards dies Aiminiftrators 


{Wiiteſtate, the perſonal Eſtate ſhall be chargeable in 


and the Rea- 
{on of the di- 


Je Hands of the. Adminiſtrator to the payment of verlity, 
| ebts, 


Che Law ol lac 


Debts, for by this more of the Land ſhall rem bad 
not ſold, for the benefit of the Heir; and no 
rent appears, that the Adminiſtrator ſhall have 2 
thing, 1 Levin 203. Feltham verſus Execute 
of Halſton in Cancellaria. - 

I defire my Executors to take care of the 
ment of my Debts, and becauſe my Debrs : 
Legacies are many, amounting to above 460: 

a perfect. Schedule whereof is hereunto annex 
Deviſe,of Debts Therefore I Deviſe my Lands in O. to be fold ; th 
_ div ani Teſtator after making of the faid Will Mortgage 
the wil he part of the Lands for 4000 J. for a 1000 ye 
Mortgageth the Schedule of Debts are all paid: He devil: 
part of the the ſaid Lands to A. Queſtion, If any Eſtate wa 
Lands and de- veſted in A. before the Mortgage of 4000 J. paid 
— N Reſol ved, that the Eſtate did veſt in A. for the Debt 
* anne ve. do be paid were to precede the veſting of the Eſtu 
ſled in A. the and the Debts in the Schedule are all which are paid 
Schedule Debts 3 Levin. 433. Loddinton and Kine, The Devil 
being all paid. took effect immediately upon payment of the 
Debts in the Schedule and ſhall not ſtay till aftr 
the other Debts paid, for the Debts in the Scheu 
are only the Debts intended by the Taſtator, the 
Deviſe was to H. and his Heirs to pay his Debts 
and perform his Will. By Keling C.F. this Land 
deſcending is no Aſſets in H. the Deviſe being to the 
heir, but it Lands were deviſed to Executors to Sell it 

is Aſſets in them if they Sell, and if they do not Sel 
they be compellable in Chancery; fo by Twiſd edi 
ol the Heir, if there be no other Aſſets, and i 
appearing to be fold per Car. it is Aﬀets, 2 Kt. 
324. Martin and Holmes. f | 
Deviſe of all A. by Will in Writing deviſeth all his EftateWy. 1* 
his Eſtare to to his Executor, paying Debts and Legacies men- 
Executors pay* tioned in the Will (which amounts to 50 /.) 4. 
8 * Debus and died leaving Goods and Chattels, but of the value 
Stele. ol 201. this paſſeth any Lands that A. had in Fee- 
ſimple to the Executor and his Heirs, not ſo A N 


* 
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bad left Aſſets of 50 J value, but if the Executor 
Wray not theſe Debts and Legacies in time conveni- 

t, the Heir of A. may Enter for Condition 
broken, Stiles 293. | 
A Copyholder Surrenders to the uſe of his 
ill; and by his Will deviſeth his Copy hold Copybold de- 
Linds to his Wife, and if ſhe have no Iflue, to be viſed to be ſold. 
bold 5 the Vendee is in by the Will, Cr. Fac. 199. 
tal and Shepard. 

A Copyholder deviſeth to his Wife for Life, Copyhold 

id that ſhe ſhall Sell the Reverſion for payment where the 
his Debts ; after he Surrenders in Court, the 3 ſhall - 
nd to the ule of his Wife for Life according to Wil. 2 
te Will, Cr. Eliz. 68. Bright and Hubbard. 

A Deviſe to W. and if he depart this Life not When one may 
aving Iflue, the Lands to be Sold, &c. he had 1 
ſue Fobn and died, John died without Iſſue the — — 
nds muſt be fold, for upon the matter W. is dead 
ſthout Iſſue, 1 Leon. 288. Lees's Caſe, 3 Leon. 
ip eee ee 
f Land be deviſed to Exccutors to be Sold for 
ke beſt value with all convenient ſpeed as may be, 
dwith the Money to pay all his juſt Debts, and Lands decrees 
e Executors had not Sold according to the Di. te be fold, and 
ions of the Will: The Court of Chancery de- mack wal 
eed, That the Lands ſhould be Sold, and that COT Sell 
he Heir of the Teſtator ſhould joyn in the Sale was elapſed, 
tereof ; the Creditors and the Executors of the 
edirors were Plaintiffs. So ir was adjudged in 
bitchwith and Scuth's Caſe, though the time li- 
ned for the Sale of Lands by the Truſtees was 
wſed, yer decreed to proceed in the Sale, 1 | 
th, 183. Lands appoin- 
Lands by Will are appointed to be Sold, but ted to be Sola, 
e Lands are not deviſed by the Will, nor no but not devi- 


on appointed to Sell the ſame z the Will upon, Cd nun no 
Trial at Law was __—_ void, the Chancery 2 — 2 
8 having (ame. 


The Law of laſt 


having directed a Trial, the Court would not t 
it good in Equity, but the Plaintiff being a Pu 
| chaſer the Parliament relieved him, and ordre 
the Heir at Law to convey it to him, Pitt at 
Pelbam. . 
One by Will deviſeth, That his Fee-ſimp} 
Land ſhall be fold, not ſaying by whom his Ex: 
cutors muſt Sell it, Dyer 126. 371. 
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C AP. XXIV. 
Lands deviſed to he Sold. 


wer ſuy between a Dev iſe, that bis Executor: 
ſhall Sell his Land. And the Land deviſed to 
by Executors to be Sold, and the Diverſity. The- 
Executors not to keep the Land in their own 
Hands. Where it is a Legacy in Law or Aſſets, 
or not. That bis Executors ſhall Sell bis Lands 
by adviſe of A. and B. A. dies. Deviſe of one 
gart to bin eldeſt Son, and the reſidue to his \ 
joungeſs in Fee, and if both die without Exe- 
eutors then to be Sold, if they can Sell any part 
till both are dead. Executcr of an Executor not '' 
jo Sell. Lands in Truſtees Hands by wertue of { 
a Deviſe to be Sold not forfeitable by Attainder. 
Lands deviſed to be Sold for Payment of Debts, 
Goods in the Hands of the Executors not to be 
untributary, grunt in caſe of Adminiſtra- 
tors, and the Reaſon of the Diverſity. Deviſe 
to pay Debts im à Schedule, then the Teſt ator. 
Mortgageth part of the Landi to A. the Eſtate 
veſted in A. upon payment of the Schedule Debrs. 
Deviſe of Copybold to be Sold where the Vendee 
rin by the Will, Lands decreed to be Sold, and . 
the Heir to joyn tho? the time to Sell was elap- 
ſed, Lands appointed to be Sold, but not deviſed, 
wer no Perſon appointed to Sell the ſame. In what 
Caſes in Feeffees may Sell comrary to their own 
Ferffment, Deviſe of a Term not extinò by 
the Inheritance diſcending. Feoffees in truſt 
deviſed to Sell, they Inferff others. Q. if the 
ſecond Ferffees may Sell. Deviſe void not nam- 
mg a Vendor, net made good in Equity, but re- 
leved in Parliament, No Perſon appointed to 
N 2 Sell 


Che Lal ok laſt 
Sell who ſhall Sell. Where the Surviving Eu ihe 
cutor may Sell or not, Stat. 2 1. H. 8. c. 4. ter 
plained. Executors not to Sell by Attorney Diff 
verſity between a Deviſe to pay Debts and 

Demiſe to pay Legacies. Authority not an Inti 
eft. Lands deviſed to Executirs to pay Debit 
they bave a Chattel and no Freehold, and why 
Deviſe that if it appeared that his Executors ba 
not ſufficient to pay Debts, then to Sell Land 
Aſſets or not. A Deviſe to Sell to perform mi 
Wills (viz.) his own and bis Fathers, whirl 
there ſhall be a propertionable ſhare betwe 
Debts upon Bonds, and Contracts, aliter of De 
upon Judgment. Where tle perſonal Eſtate tl 
applied in Aid of the Heir. A Deviſe for ye 
for payment of Debts, if the Profits ſurmiu 
the Debts they ſhall go to the Heir. Aliter in ci 
of Baron and Peme. Where the Surpluſage ( 

1 not be intended for the Heir. The Executor L. 

in ſuch Caſes bound by a Fine and Non-clain 
Deviſes of Lands, to be Sold for raiſing Pn 
ons. Diverſity between Selling of Lands to pi 
| Debts and to raiſe Portions, Diwverſitics | 
5 | between a Deviſe of Sums in Groſs to A. 
x C, &c. and to make Proviſon for younger Ci 
dren, Money to be raiſed out of the Profits, $ 
wvivors of a Truft. Sale good by Executori, th 
0 it is not expreſſed by whom the Land ſhould 
Sold. Eftate deviſed to be Sold for increaſe 
bis Childrens Portions, and a Child is Bi 
ſince the Will before the Teftators death, if th 
Child ſhall have a ſhare. Intereſt decreed | 
/ Maintenance. Portions, Legacies by way 
Accumulation. 


Ote, This Diverſity, (vix.) When a M 
a deviſeth that his Executors ſhall Sell! 
Land, there the Lands deſcend in the mean ti 
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ral the Heir, and until Sale be made the Heir may 


er and take the Profits ; but when the Land is 


riſed to his Executors to be Sold, there the De- 


te of the Land in the Executors, and they may 
nter and take the Profits, and make Sale accor- 
vg to the Deviſe; and when a Man deviſeth his 


Fi enements to be Sold by his Executors, it is all The Reaſon of 
„ess if he had deviſed his Tenements to his Ex- the Diverſity. 
iy rors to be Sold: And the Reaſon is, becauſe 


ay to make the Sale as ſoon as he can after the 
th of his Teſtator, and the Reaſon is, for that 
e mean profits taken before the Sale ſhall not be 
ſets, ſo as he may be compelled to pay Debts 
th the ſame ; and therefore the Law will inforce 
im to Sell the Lands as ſoon as he can, for other- 
iſe he ſhall take advantage of his own Lacheſt. 


Lands, they cannot keep the Lands in their 
wa Hands. 


„ 2 Leon. 119. Benl. no. 8 2. 
The Executor may Sell part at one time and 
5 at another, 1 Leon. 34. Higham and Hare- 


* 
1 


If 


e taketh away the Deſcent, and veſteth the E- 


deviſeth his Tenements, whereby he breakes - 
x Deſcent : And the Executor is bound by the 


N 3 One 


18x 


lt if a Man Deviſe, that his Executors ſhall Sell The . 
s Lands, there he may Sell it at any time, for not to keep 
at he hath but a Power and no Profits, 1 Inſt. the Lands in 


16, If a Man Will that his Executors ſhall Sell — is 


own 


: If Lands be appointed to be Sold by Executors, Land deviſed 

che Money to be diſpoſed to F. part, and part 133 and 
4. this is no Legacy in Law, nor any Aſſets 1 difpol?s of 
„gay Debts ; but the Suit for it muſt be in to, Cc. this is 


bancery, and if the Suit bein Court Cbriſt ian than no Legacy in 
Prohibition lies, Dyer I 51. 1 Leon. 8 7. Germmis's 2 nor Al- 
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That his Exe- One deviſed Lands to his Wife for Life, the Re: 
_ _ mainder to his Son in Tail, and if bis Son die wit 
- a = 33 out Iſſue, that his Executors ſhall Sell the Lan 
and B. A. dies. by the adviſe of A. and B. and A. dies in 
e of the Son, the Sale after the death of 4 
not good: A Caſe cited in Lee and Vincent's Caſs 

Cr. Elix. 26, 8 Os 
Lands to be A Deviſe of Lands to be fold by his Executor 
Cold, 2 the . is Aſſets in their Hands at Comm 
ney is Aſlets | l 1 | |; 
— . — Loy without going into Chancery, 1 Lev 


Law . x 
LL: A Man deviſeth one part of his Lands to hi 
Deviſe of one | par is Lands to his t 
part to his el- deſt Son, the reſidue to the youngeſt Son and hi 
deſt Son, and Heirs, and if both die without Iſſue, that then 
the reſicue to ſhall be Sold by his Executors, and dies; the Ex: 
his youngeſt in cutors cannot Sell any part till both are dead 


nd if both 
Fee, and if bot Hetly, P. 90. Forteſene and Fobſon. 


die without 
Iſſue, then to 


be Sold by Executors, they cannot Sell any part till both are dei. ot i 


A Deviſe to A. in Tail, the Remainder to 7 A. 

in Tail, the Remainder to C. in Tail, and if they Aſſer 

died without Iſſue, then the Land ſhould be $ol\Y rity 

by his Executors: A. dies without jfſue, B. Enter Inter 

and ſuffers a Recovery, and then died without Iſſueſ cant 

C. died without Iſſue; the Executors cannot noi ecute 

Sell the Land, More no. 19 2. ſelve 

Executor of in Executor of an Executor cannot Sell the Land Mor 
—_— can- of the firſt Teſtator. . * 

8 If Executors do not Sell the Land in convenient 

tors do not time, the Heir may Enter and Eje& them, bo 

Fell the Land there is a Condition in Law annexed, Litt. Seb. 

in convenient and tho Executors refuſe to ſtand Executor 
= Heir yet they may Sell the Land, _ 72 

may Enter. If F. S. gives his Land to his Siſter, except hi 

Manor of D. which he appoints to be Sold to pay 

his Debts, and makes two Executors, one dies 

NES £t- 8 I | ä 
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the other Sells the Land, its good; if it be not ex:- Its not expreſ- 
preſſed in the Will who ſhall Sell, the Executors fed inthe will 
nM ſhall do it, Dyer 37 1. 2 Leon. 120. vao ſhall Sell. 
t A. before April 1659. deviſed Lands to be Sold 
1 Wto pay his Debts, and made his Wife and Son 
ale Execttors and died, they conveyed the Land to 

Truſtees in truſt to pay the Debts, and after the 
oY Teſtator by Act of Parliament was Attainted of 
ly High Treaſon, and to forfeit all his Lands faving 
vin all Eſtates, Truſts and Intereſts, bona fide made 

before April 1659. excepting for his Wife and 
; oil Children, and upon an Exchequer- Bill in the Ex- 
bl chequer, It was reſolved, That the Lands in the Lande in Tru- 
Truſtees Hands by force of that ſaving were lia- ſlees Hands 
able to pay the Teſtators Debts, and not forfeited by vertue of 
by that Act of Attainder; and exception in the Adriſe to be 
fving holds only where an Eſtate Intereſt or Truſt Omar 
is made to them, and to their proper uſe, which is 3 
not in this Caſe, but is to pay Debts, Hard. 419, | 


20. : 
| A. deviſeth his Executors ſhall Sell Land with 
8 Afſent of J. S. F. S. dies, the Executors Autho- 
| rity to Sell is determined, Dyer 219. But ſuch 
cM Intereſt or Authority cannot be transferred, nor 
1 can they Sell to one of themſelves refuſing the Ex- 
lll ecutorſhip, nor can they Keep the Land to them- 
ſelves, and pay the Teſtators Debts with their own 
Money to the value, 1 And. 127. Dyer 177. 
15 H. J. 12. 1 Inf6.169. 212.236. 


— 
22 5 x 8 
. SS 


; N 4 CAP. 


£ — 45 - _ & 
> 


184 | The Law of laſt 


—— 
o 


Land: deviſed to others (then Executors) 
2 | to be Sold. x 


In what Caf: Ceſtii que uſe deviſed his Feoffees ſhould Sell 
Feoffees may his Lands, and dies, they make a Feoffment 


Sell contrary over; yet the Feoſſees may Sell againſt their own Ki 


ro their vn. Feoffment, for that the Power to Sell was meer!y 
Feoffment. Collateral to the Right of the Lands; its but an 
Authority : So if Executors have Power to Sel 
Land to FJ. S. and they Enter and Diſſeize the 
Heir and enfeoff a Stranger ; yet they may Sell 
to F. S. forthe Reaſon alorclaid 15H 7. f. 1.6, 
cited 1 Rep. T1. And in ſuch Caſes the Vendee 
ſhall be in by the Deviſe. 
Deviſe of 4 FJ. S. had Iſſue three Sons, and deviſeth his 
Term not ex- Lands to his ſecond Son for thirty years to pay his i 
tin by the Nebts, and if he died within the thirty years; 
—— then his third Son ſhould have his Term Arent, 
8. the eldeſt Son dies without Iſſue, the Inheritance 
deſcends upon the ſecond ; its not extinct, Cr, El 
p. 128. Love againſt Love. EY | 
Feoffees in One making Feoffees in Truſt deviſed by his 
Truſt deviſed Teſtament, that his Feoffees ſhould Sell the Lands, 
Os the Feoffor died, the Feoffees enfeoffed others to 
Euſcoff erg the firſt uſe, the ſecond Feotieeg may not perform 
if the ſecond the Will, but the firſt may; but by the Opinion 
Feoffees may of ſome the ſecond Feoffees may do it, becauſe 
Sell. there is a kind of uſe in F. S. ſeeing he is ſpecially 
_— and he may compel them to Sell unto 
him. 


Devil 
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) De viſe of Lands to be Sold. 


J. S. ſeized in Fee deviſeth, that his Lands 
zuld be Sold after the Deceaſe of his Wife, and 
She ſhould diſpoſe of the Money to divers of 
; Kindred, and makes his Wife Executrix and 
s; the Wife proves the Will and makes her Te- 
gent and dies, the Executors of the Wife Sell : 
Land to J. N. and his Leſſee brought an E Deviſe void 


the Miment againſt the Heir of the Deviſor. Per Cyr. for not naming 
Sell Mie Devile is void for not naming a Vendee, and * —— not 
1.6, N decreed in B. R. the Cale being ſent out of the 1 in 
dee Nancery thither : But after an Appeal to the lieved in Par... 


ouſe of Lords, the Decree was reverſed, and a liamenc. 
ecree made that the Vendee ſhould have the 
nds, Sir Themas Jones p. 25. Pit againſt Pel- 


, And the Lords decreed, the Heirs ſhould Sell 

nce ith the advice of the Judges ) for when no Per. No Perſon ap- 

El Wo is appointed to Sell, it ſhall be intended, he Poiated to Sell. 
ul Sell that had the Eſtate, as 5 H. 7. 126. 

his MW Deviſe that Lands ſhould be Sold, and faith not 

& W whom, it ſhall be Sold by Executors, when 

to Is for payment of Debts, 1 Levins 304. Meſme 

wh Nee. 5 | 


= | 
ik 

ly nds deviſed to be Sold by Executors or Feoffees, 
to or Truſtees. | 


Reg. When Executors have power to Sell, 
ey muſt all joyn in the Sale at Common Law. 
Deviſe to 4. for Life, and that after his Death Where the ſur. 
s Lands ſhall be Sold by his Executors generally, „ing Execu- 
d makes three Executors, and one dies in the . 
fe of A. the other two may Sell; otherwiſe, if 


they 


* 


tor may Sell or 


Set. 21 H. 8. 
c. 4. 


Lands are deviſed to Executors to be Sold if py 
refuſe, the others may Sell by an equitable cn 


Executors not 
10 Sell by At- 
torney, 


and Coney 525. Townſend's Caſe, More no. 44/1 


Che Lab of laſt 


they had been named by their particular Nan H. d 
But if a Man deviſeth Lands to his Executors to es an 
Sold, and he maketh two Executors and one die Timbe 


the Sur vivor may Sell, for he hath a Truſt couple 
with an N _ s Caſe 164. 1 Inf. 11 Mit to! 
1 Anderſon 145. Lock and Liggen, Dyer 1 Paminę 
I Leon. 285. Lee%s Caſe. 1 / 
By the Statute of 21 H. 8. c. 4. It is Enats 
That if Lands are willed to be Sold by Executs: 
and ſome refuſe, the reſt may Sell; and fo wh: 


ſtruction of the Statute, but not to Sell to hi 
that refuſed, Jones 352. 1 Leon. 60. Bonefan; 
Caſe, Dyer 37 1. 2 Leon. 220. © 


The Executors in their own name may Sell H AL 
Lands for neceſſity, and in ſuch a caſe the Ve de wi 
dee ſhall be in by the Purchaſer ; but the E ue di 


cutors may not Sell by Attorney, 9 Rep. 7 
mx. 

If a Man Wills that his Executors ſhall Sell h 
Lands, they may not retain the Land in the 
own Hands, Dyer p. 2, 3. 

The Executor may Sell part at one time an 
oe at another, 1 Leon. 34. Higham and Hate 

ord. 
F The Executors muſt Sell in convenient time 
If it be to be Sold with the aſſent of A. B. thi 
muſt be had. . 

J. S. ſeized of a Reverſion and Lands in Po 
ſeſhon, deviſeth all to his Executors for perfor 
mance of his Will, and that they ſhould take th 
Profits of it for ten years to the uſe of his Wil 
and that after they ſhould Sell his Land; the 
may Sell the Reverſion, Cr. Eliz. 159. Haue 


2 Rol. Rep. 152. vide ſupra. 
p. 15 Jap 40 
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H. deviſed a Legacy to be taken out of the I. 
bes and Profits of the Land, Trees, Wood and 
Frimber, and afterwards made his Wife Execurix, 
ad afterwards demiſeth his Lands, Iſſues and Pro- 
fts to her for pay ment of his Debts, & c. without 
aming the Wood, Trees, &c. yet good per Cur. 
nd the Profits of all ſhall be to the fame purpoſe, 
ad not left to deſcend to the Heir: As if Lands Diverſity be- 
te deviſed for payment of Debts, the Executors teen Deviſe 
my Sell, though Authority be not ſpecially given ®F*Y 2 
them ; but otherwiſe, if ſuch Deviſe had been for 3 * 
egacies only, or for raiſing Portions, & c. there 
ud been no relief but in Chancery againſt the 
Heir, 3 Keb. 14. Twiſden cited a Caſe in Goodier 
ind Clark's Caſe, 1 Keb. 78. 
A Deviſe that F. S. his Executor ſhall Sell if he 
fe without Iſſue Male; he died, and after his 
ſue dieth ; yet the Executors may Sell having but 
bare Authority, 
F. B. deviſeth Lands to his Wife for Life, and 
frerwards orders the ſame to be Sold by his Exe- 
cutors, and the Money thereof coming to be di- 
rided amongſt his Nephews, and made . C. 
ind R. C. Executors: The Wife is alive. Two 
Queſtions in Chancery. Firſt, Whether the Ex- Authority ind 
tutors had an Intereſt or an Authority: Per Cur. not an Intereſt, 
Only an Authority. Secondly, Whether the Sur- 
viving Executor hath any Authority to Sell: Per 
cur. The Surviving Executor may Sell. But whe- 
ther he may Sell the Reverſion immediately, or 
ouphe to {tay gill the Death of the Wife, dubita- 13 
ur, Cr. Car. 38 2. Hovell and Barnes. il 
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Cbe Law of laſt | 
| 12 
Lands deviſed to be Sold for Payment of Debts, On 
Legacies to Executors. id af 
Lands devifes Lands are deviſed to Executors for Payment of — 
to Executors . Debts, the Executors have but a Chattel and noi the 


to pay Debts, 
they have a 
Chattel and no 
Freehold. 


Freehold. The Caſe was, „ es 

Sir Wilgam Cordell Maſter of the Rolls, deri. 
ſeth his Manor of AA. to his. Executors for the pay- 
ment of his Debts, and until his Debts be paid 


the Remainder to his Brother, and makes his Ex- 


ecutor and dies, and after his Death his Debts were 
paid, and his Wife demands Dower : And the 
Queſtion was, What Intereſt or Eſtate the Exe. 
cutors had, for it they had a Freehold the Wife of 
the Brother ſhall not have Dower, and if they 
have but a Chattel determinable upon payment, 
then ſhe ſhall be endowed. And reſolved, That 
they have but a Chattel and no Freehold ; for if 
they ſhould have a Freehold: during their Lives 
then their Eſtate would determin by their Death, 
and ſhould not go to the Executors of the Execu- 
tors, and ſo the Debts ſhould not be ſatisfied ; but 


theLaw adjudgeth this a perticular Intereſt in the 


Land which goes to the Executors of the Execu- 
tors, as Aſſets for payment of Debts : But if ſuch 
an Eſtate be made by Grant or Conveyance at 
Common Law, the Law ſhall Adjuge it an Eſtate 


of Conditional Freehold, vide Ceſt Caſe, Cy. El. 


3 15. But this Caſe was adjudged. A Man had Iſſue a 
Daughter, and deviſeth his Lands to his Executor 


for payment of his Debts, and until his Debts be 


paidy and makes his Executors and dies ; the Exe- 


cutors Enter, the Daughter Marries and hath If 


ſue and dies. and after the Debts were paid: It was 
relolyved Garway's Caſe cited, 8 Rep. 96. in 
Manning's 


vilet! 
hold 
die v 
his E 
out! 
yet t 
deve 
out 

Ven 
chea 
but 
only 


J. | 

One deviſed Lands to his Executrix for Life, If it appeared 
id appointed that if it ſhould fully and ſufficiently cat his Fxe- 
pear, that his Executrix ſhould not find ſuffi- Suter had 


not ſufficienc 
to pay his 
Debrs then ro 
ſhould pay, Cc. She in Action brought, ought to Sell bis Lande 
kt out the value of the Goods and Debts owing, aud plead. 


Mils and Testaments. 
wack Caſe, That he ſhall be Tenant by the 


dent to pay his Debts, that then ſhe ſhould Sell 
ill the ſaid Lands, or fo much as with his Goods 


and the value of the Lands Sold : She Sold the 
entire Inheritance by Bargain and Sale, it only 
raſſeth for Life, for it is an Authority, Jones Rep. 
327. Cro. Mich. 9. Car. Dyke againſt Ricks. 
If I Deviſe Lands to my Executors for three 


ecutors Hands, but if I Deviſe my Land to my 
Executors to be Sold for the payment of my 
Debts ; its no Aſſets before it be Sold, Brownl. 
; A Man deviſeth his Executors ſhall Sell his 
Land, and they Sell, its a good Deviſe of the 
Land it ſelf, Cr. Fac. 145. 

If a Man deviſeth that his Executor ſhall Sell 
his Lands, they may Sell part at one time and part 
at another. 

49 Ed. 3. in Iſabell Goodcheay's Caſe, one de- 
viſeth Houſes in Lond. deviſable by the Cuſtom, and 
holden of the King in Tail; and if the Donee 
die without Iſſue, That the Land ſhall be Sold by 
his Executors, and dies, and the Deviſee dies with- 
out Iſſue; now the Lands is eſcheated to the King, 
yet the Bargain and Sale of the Executors ſhall 
deveſt the Eſtate out of the King of neceſſity, with» 


out Petition or monſtrans de droit, and allo the 


Vendee is in by the Deviſor paramount the El- 
cheat, cited 2 Rep. 53. for the Executors have 


but a Power, and they have no other means but 


only to Sell. 
Reg. 


years for payment of Debts, it is Aſſets in the Ex · Aſſett or not. 
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Executors may his Executors ſnall Sell his Land, there the Execy. f 
Sell the Land tors may Sell the Land in their own name, for 
in their u ctſſity, tor that he which gives them Authority 


names. 


of Land in Norton in the fame County, and that 


The Law of laſt 

Reg. It is a Rule when one hath Authority as 4 
torney to do any Act, he ought to do it in the 
name of the Perſon that gives him the Authority M 
but if a Man by his Will in Writing deviſeth tha... 


offcffic 


by his Will is Dead; and yet in ſuch a Caſe the 
Deviſee is in by the Deviſor, 9 Rep. 76, 77. in 
Combes's Cale. | . | 

Executors have power by the Will to Sell chend ; 
Teſtators Lands in Fee. ſimple to F. S. and they I. Wi 
Enter, and Enfeoff a Stranger thereof in Fee; .o 
yet they may after Sell the Land to FJ. S. and i A 1 
will be good againſt their Feoffee, for F. S. after N. viſetl 
ſuch Sale ro him hath the Land by the Will Ne Del 
1 Kep. 111. : 

if Lands be deviſed to be Sold by Executors, 
and the Money to be diſpoſed to certain Ulcs, this 
is no Legacy in Law, but Equity, and the Suit 
for it ſhall be in Chancery, Hob. 265. 

FJ. S. had Iſſue T. S. and R. S. . S. was feined 
of an Houſe and ſeven Acres of Land in T. for 
Life, the Reverſion in Fee to R. his Brother, and 
the ſaid R. was ſeized in Poſſeſſion of forty Acres 


q 10 1 


cher | 
Jebts 2 
nd Li 
ayme 
ad | 
ld. 
Lan 
ball b 


Wh 
R. made his Will, and by it deviſed all his Free {Wa L. 


and Copyhold Lands to his Executors for perfor- Ned it 
mance of his Will, and the Will of F. S. his F- If , 
ther, in which were divers Legacies given, To 
have and to hold, to them and every of them, 
and that they ſhould rake the Profits of it for ten 
years to the Uſe of his Will, and that afterwards Wh. 14 
his Executors or one of them ſhould Sell his Lands, 
and diſtribute the ſaid Money in performance of WM gut 
his Will and died. T. the Brother being Tenant for 
Life dicth within half a year after him: The Ex- 
ecutors enter into the Land in N, but not ey 
an 
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1d occupied them for ten years, and after enter 
Atl: the Land in T. and Sell all the Land in Z. 
te v. whereupon the Heir of the Deviſor En- 
8. Per Cur. His Entry is not law ful, the in- Deviſe to Sell 


d to pay Debts, &'c. and perhaps the Land in Wills. 
offefion was not ſufficient ; and by the word (all) 
is intent appears to be fo, and the words To have - , 
| to Hold, and the words to take the Profits are 
one and the ſame ſenſe, for he cannot hold but 
taking the Profits; had it been found that the 
nd in Poſſeſſion had been ſufficient to perform 
he Will, it might have altred the Caſe. Cr. Elix. 
159. Hawes and Coney, 1 180 a 
A Debtor upon Bonds and Simple Contracts, gy... Mall be 
kviſeth his Lands to pay Debts and Legacies; alla proportiona- 
ie Debts ſhall be paid in proportion, becauſe the ble ſhare be- 
nd is made liable to the one as well as to the tween Debts 
ther by the Debtor himſelf ; alter, in Caſe of N —_—— 
ebts and Judgments, Caſes 32. Moolſten Croft —— —.—— 
nd Long: But if A. deviſeth his Lands for the and We 
ayment of Debts and Legacies, Debts muſt be D:bts to be 
ud before Legacies, Caſes 275. Whitton and paid betore 
ld. gecies. 
Lands deviſed for the Payment of Legacies 
ball be made ſubje& to Debts, Caſes 24.8. 
Where Lands are deviſed for Payment of Debts . the 
id Legacies, the perſonal Eſtate ſhall be firſt ap. s lese 
ed in aid of the Heir, Caſes 267. in ald 4 1 
If a Man make a Leaſe or Deviſe an Eſtate for Hzir. 
hears (he being ſeized of an Eſtate in Inheritance) Devite for years 


r Payment of Debts, if the Profits of the Lands — ping 


umount the Debts, all that remains ſhall go to p,,c. fur 

he Heir though it be not ſo expreſt, and albeit it mount the 

e in Caſe of an Executor, 2 Vent. 359. Neves they 
But the Profits of Lands deviſed for fifteen years all go to the 

0 pay Debts and Legacies to his Wife, ſhe after- _ in Caf; 

arcs Marries and Dies, her Husband ſhall have == uid _ 


the Feme. 


at of the Deviſe was to perform the two Wills, to perform too 


of Childrens 


ce Lad of laſt 
the N of the Profits, and * the Heir di 
ring the fifteen years, 1 Rep. in Chancery 261 

Gore and Blake. & / F i 
Where the Sur. A. by Will gave all his real and perſonal l 
pluſs ſhall noe ſtate to his Executors for Payment of his Deb 
be intended and Legacies, and amongſt others gave to f 
for the Heir. Defendant who is Heir at Law 200 J. the Sy 
+ pluſs is not intended for the Heir, for then to ng 
pager was the Deviſe of the 200 l. to th 

Heirs, Caſes 169. North and Crompton?®s Caſe. 
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Intereſt or Au- 
cbority of the ſold to pay Debts and Legacies, if a Stranger Ley 
more ml Fine with Proclamations of that Land after the 
9 2 Teſtator's Death, and ſuch Executors make nd 
Entry and Claim in five years, their Intereſt and 
Right is for ever barred, 5 Rep. 124. 9 Rey 


Deviſe of Lands to be Sold for raiſing of Portion. 


A. deviſeth a Legacy to be taken out of the 

Iſſues and Profits of the Lands, Trees, Wood and 

Timber, and after made deviſeth his Lands, Iflu 

— and Profits to her for payment of his Debts, &«. 

(without naming the Wood, Trees, &.) Ye 

per Cur. it is good, and the Profits of all ſhall be 

applied to the ſame purpoſe, and not left to deſcend 

Diverſity be- to the Heir: As if Land be deviſed for Payment 

wen {cling of Debts, the Executors may Sell though Autbo- 

4 5 * rity be not ſpecially given them; aliter, if ſuch 

gi: =—_ Deviſe had deen for Legacies only, or for railing 

von: Portions, &. there had been no remedy but in 
Chancery againſt the Heir, 1 Keb. 14. 

For the increaſe The Teſtator deviſed his Eſtate ſhould be Sold 

| for increaſe of his Childrens Portions, and a Child 

Portions and jg Born fince the Will, that Child ſhall have 3 


Child is Born 
iince the Will, ſhare, I Rep. 211. 


One 


Note, Where Land is deviſed to Executors to bl; 


ſur vi: 


mis and Ceſkaments. 13 
i One ſeized of Land deviſed thus: I make my 
62 Wife Sole Executrix, my Land at B. (being her 
ſoynture) Þ appoint to be fold after her Death, 
| Ef and the Money made of it to theſe four 4.B. C. D. 
the Legatees ſel] their Intereſt, the Purchaſer exhi- 
bits his Bill againſt the Heir ro compel him to 
convey, but the Keeper diſmiſt the Bill and faid, 
his is not Hike the caſe where the Father makes Diverſity be- 
WProviſion for the younger Children, for 272 Deviſe 
Father is bound to provide for them; nor is Da 22 
Wit like to the caſe of a Sale to pay Legacies at large, C. and to maks 
bot here they are Sums ia Groſs; and conceived a Proviſion for 
(nediffterence between this Caſe and Monies appointed younger Chil- 
„ee be raiſed our of the Profits of Lands, that ens. 
nd does not amount to a total diſheriſon; but only a Money te be nn 
charge upon the Land in the Heirs Hands, and fo — "og 1 
avours more of a Truſt, Caſes 126, but by ap- —— of n - 
peal in Parliants the Purchaſer was relieved, and Truſt, j 
the Heir decreed to ſell. 
„A Man deviſeth his Lands to his Wife, and fur- 
ther, if he ſhould not have Iſſue by his Wife, then 
ne iter the Death of his Wife the Land ſhould be 
ed, and the Money be diſtributed to three of 
ue tis Blood, and made his Wie and another Execu- 
"i tors and died, they prove the Will, the other Ex- 
et ecutor died, the Wife fold the Land and adjudged i} 
Del the Sale was good, though it is not expreſſed by 14 
no thom the Land ſhould be ſold, for the Moneys 1 
nc coming by the Sale are to be diſtributed by his 
0B Executots to Perſons certain as Legacies, and 
chi appertains to the Executors to pay Lega- 
SI cies, and therefore they ſhall fell, and ſo if it 
iu be for Payment of Debts ; aliter in a volun- 
tary diſpoſition. And the Judges held, That 
0 the Lands ſhould be fold in the Life of the 
da Wife, otherwiſe it never ſhould be ſold, and the 8 
brriring Executor ſhall 3 the Land, becauſe 


the 


CS * 4 
2 * 
V. 


194 die Lawof loft 
= the Authority doth ſurvive, 2 Leon. 2 22. 278, 


& 371. 1 
2 B. by Will Ann. 1678. made his Will in 
Writing and gave to, and amongſt his then Chil. 
dren B. S. M. and H. Portions, and appointed his 
real Eſtate to be ſold and added to his perſonal 
Eſtate, and made E. his Wife Executrix, and be- 
fore his Death and ſince the Will had another, Child 
Eſtate deviſed born, Sarah: The Court ordred the perſonal Eſtate 
to be clan to. be diſtributed according to the value, and the 
bel Dok. ſame to be given among the ſaid four Children the 
tions, anda fame being given to them by name, and as to the 
Child is Born real Eſtate it being ordred by the Teſtator to be 
ſiunnce the Will added to his perſonal Eſtate, for the increaſe of al 
| 3 _ his Childrens Portions, and the ſaid Sarah being 
that Child ro born before he died, the ſame to be fold and divi 
have a ſhare, ded -amongſt the five Children, 2 Rep. in Chay- 
cery 2I O. | 

The Teſtator left 1200 J. in Truſtees Hand 
to be paid to the Plaintiffs, or the Survivor of 
them at eighteen years of Age; the Defendant, 

Intereſt de- the "Truſtees refuſe to pay Intereſt in the mean 

creed for time towards the Maintenance of the Plaintiff 

Maintenance. Hecauſe none is expreſt, nor any notice taken whit 

ſhall become of the Intereſt. But the Court de- 

creed, to pay the Defendants the Intereſt for thei 
Maintenance, 1 Rep. Chancery 265. 

A. deviſeth that 300 l. be paid to his Child, 
which he ſhall have at the time of his Death, and 
if he have none then to his Siſter : Afterwards three 
Children were Born to him; then by a Codicil he 
deviſeth 200 J. to each of theſe Children to be 
pad at their reſpective Ages of twenty one years, 

| The Lord Chancellor decreed, Though the 300 
Legiicy of Por- be deviſed to the Child, &. and now there be 
tion by way of three, the Deviſe is not void for the uncertainty, 
accumulation. but all the three Children have ſhare in it, * 

* 9 that 


8. that the Deviſe of 200 fl. being without words 
ſignifying the ſame to be of their Portions, nor 
any thing one way or other, to revoke or affirm 
the former gift of 300 l. it ſhall be taken by way 
of accumulation, and the Childten ſhall have both 


Legacies, Caſes 300. Pitt and Pigeon. 


Money deviſed o be paid out of the Profirs 


of Lands. 


A Deviſe to A. for Life, the Remainder to B. 
and his Heirs, paying ſuch a Sum to him in Re- 
mainder out of the Iſſues and Profits of the Land ; 
he in Remainder dies, his Heir within Age then 
Tenant pur vie dies: The King ſeizeth the Lands What is tn? 
in Capite, the Entry of the Heir of the Deviſor tended by be- 
is not congeable, for the Sum being appointed tog *ppointed 
be paid out of the Profits, Cc. it ſhall be intend- f n. Paid out 
ed when he. ſhall receive it, Cra. M. 12. Fac. ” 
Slade and Tomſon. 

If a Man deviſeth Lands to two Men, and the 
if. Survivor of them until ſuch Time and Term as the 
al Sum of 800 J. by them or the Survivor of them, 
e. ¶ or the Executors, of the Survivor of them out of 
ir the Rents, Iſſues and Profits of the Lands ſhall Until ſuch a 
be fully levied ; its in Law as much as to ſay, ſhall Sum ſhall ve 
or may be levied, 4 Rep. 8 1. b. Sir Andrew Cor- — out of 
bets Caſe, And the Deviſee in ſuch a Caſe ouglt 
to take notice at his Peril. 

A Man deviſeth 100 J. to his youngelt Daugh- 
fer, tod þ to his middle Daughter, and a 100 f. 
Js gis eldeſt, and that all theſe Sums ſhall be le- 
Lied of the Profits of his Lands; the youngeſt 
x Daughter ſhall be firſt paid, Conyers Caſe cited, 
„IL. 55. 
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Where its 3 
Chattel. 


The Law of lack 
A Deviſe to J. S. till a 100 J. be raiſed is by 
at Will, but to Executor who are bound to pay 
Debte, this is a Chartel, 2 Keb. 272 
A Feoffment to the uſe of his laſt Will, by 
which he willed that his Feoffees ſhould ſtand 
ſeized of the faid Lands until G. had ſeized out of 
the Profits of the ſaid Lands 100 J. and good, 
1 Leon. 313. Greeves's Caſe, 1 In ſt. 271.6. 
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Wills and Teſtaments; 


CAP. XXV4 
Of Deviſes of Lands. 


Of Deviſes of Lands to Children, or to Executors 
or others till they come to Ape; Deviſe to 
Baron and Feme, the Remainder to their Chil- 
dren. To Executors till J. S. comes to twenty 
one years of Ape, the Remainder to him in Fee, 
Lands deviſed to the Wife de anno in annum 
till the Son come to twenty. The Son dies before 
twenty, her Eftate us determined. Deviſe of 
Lands to two Sons, and the Heirs of their Bo- 
dies, and the Executors to bave it till they come 
to twenty one years, the Son ſhall bave their 
parts ſeperatim as they come to Age. Overſeers 
to Set and Let. Antbority and no Intereſt, 
that his Wife ſhall take the Profits of his Lands 
until it is a Deviſe of the Land it ſelf, aliter of 
4 Confideration. Deviſe to bis eldeſt Son to 
take the Profits till bis youngeſt Sen comes to 
twenty one years, the eldeſt Son ſhall have 4 
Fee in the interim. The younger Children where 
to be taken as diſtinguiſhed from the Heir at 
Law. Intereſt aud not @ Confidence. An In- 
tereſt and not 4 bare Truſt. Both parts of 4 
Condition to be obſerved. Adminiſtration of a 
. Legatee died before the Contingency hapned, yet 
the Money decteed to him. Maintenance not to 
be diſcounted out of the Childs Portion. If bis 
Sow R. die before Iſſue, then G. to have the 
Land. R. died, his Wife enſeint and a Daugh- 
ter is born after. Tail limited to commence on 4 
ſubſequent Contingency. Remt-charge 10 bis 
youngeſs Son towards his Education, Learning 
O 3 and 
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5 and he is not ſo brought up. Money to be deviſed 
to be paid out of the Profits of Lands. 


Deviſe of Lands to B. and to his Children 
A or Iſſue, and he hath then no Child, it is 
an Eſtate Tail, and if he hath then Children the 
ſhall take an Eſtate joyntly for Life, 1 Rep. Wilds 
Caſe, e | 

Leviſe to Ba- A Deviſe to Baron and Feme, and after their 
ion and Feme, Deceaſe to their Children, or the Remainder to 
og IE their Children though they have no Child at that 
ern. time, yet every Child they have after may take 

by way of Remainder, vide Wild's Caſe. | 
To Executors One deviſeth Lands to his Executors until J. F. 
till J. S. comes ſhall accompliſh his Age of twenty one 8 and 

N Deen ot then afterwards to him in Fee, this inder 
n preſently, and tho J. S. die before twenty 


ma inder to him 


in bee, one years, yet his Heir ſhall have it; and the Ex- 
ecutors have a good Term for ſo many years, 3 Rep 
Boroſi an's Cate. "8 
One deviſeth Lands to his Wife Je anno in an- 
num till his Son ſhall come to the Age of twenty, 
the Wife Enters, the Son dies before twenty, the 
Intereſt of the Wife is determined; if it had been 
until the Son ſhould or might come to the Age of 
| twenty, aliter, Mor. Mich. 5 Eliz,- cay 138. 

Deviſe of Lands Lands deviſed to two Sons, and the Heirs of 
to two Sons, their two Bodies, and faith his Executors ſhall have 
and the Heirs them until they come to their ſeveral Ages of 
-_ ro _ twenty one years; the Eſtate to the Executors pre- 
tors to have Oedes in Poſſeſſion, and the Sons ſhall have thei 
ir till chey Parts as they come to Age ſeparatim, and the 
come to 21. Entry of the firſt is as tathe perception of the 
5 * hall Profits, and doth not deſtroy the Joyntenancy, 
— wad atim Telv. 153. Cr. Fac. 259. Aylet and'Choppin, 1 
as they come Brownl. 147. idem Calc. OE "ob 

to Age. | | 
One 


Wills and Teffaments. 


One had nine Children and deviſed a Leaſe be- 
ween them, and if my Son R. die, the two 
Daughters of R. ſhall have his part, and if any 
the reſt of my Children die, then bis part ſhall 
come unto my Children, and afterwards four of the 
nine die, and then R. dies, the two Daughters 
ſhall have a ninth part only, 1 Rol. Abridg. 613, 
Rymer and Belcher. 

A Deviſe to A. his Son in Tail, and made B. 


Overſeer, and willed that B. ſhould have the E- Overſeers to 


: ducation of his Son till twenty one, and to receive, ſer and ler. 
er and let, for his faid Son A. B. makes a Leaſe | 


for ſeven years in his own name its void, Cr. El. 
47. Pigot and Garniſh, Telv. Carpenter's Caſe. 

A. had a Son and Daughter, and deviſed his Son 
ſhould have his Land at twenty four years, and 
rave 400 l. to the Daughter to be paid at twenty 
two years, and made Executor, and that he ſhould 
have the overſight and dealing of his Land and 
Goods till the faid Age. Reſolved, This is no In- 


„ creſt but an Authority only, and that by the Authority £nd 


determined, and the Heir of the Son is not barred 
ill the twenty four years, More no. Io. Carpen- 
ter and Collins. 

A Man willed that his Lands ſhould deſcend to 
bi Son, and willed that his Wife ſhould take the 
Profits thereof until the full Age of his ſaid Son 
of twenty one years, to maintain and bring him 


Death; but if he had deviſed the Profits of his 
Lands to his Wife until, Cc. that had amounted 
Ja Deviſe of the Land, and fo a Chateel, and fo 
come to the ſecond Husband, 2 Leon. 221. 


Brownl. 79. | 
O 4 One 


Death of the Son the Iutereſt of the Executor is no Intereſt. 


up : The Wife took Husband and died during the That his Wife 
Non. age of the Son, nothing is deviſed to the ſhould take the 


Wife but a Confidence which determines by her Profits of che 


Lands till, Cc, 


be Law of lat 

One ſeized in Fee made his Will thus: Ten, A Ma 

T Will that my Wife and Executrix ſhall have them to | 
Where it = Education of my Daughter, with the Portion offer the I 
mounts 2 Money and Profits of my Lands to her own uſe fer his 
vo until my Daughters Age of eighteen years; pro- 
vided, ſhe ſhall pay the Out-rent, and keep the 

Daughter at School; the Deviſor dies, the Wide 

married P. and performed the Condition and after. 


wards died. Judgment was given, That it was 
Term and the Husband ſhall have it, 1 Brown, 


"Ta if an Intereſt be deviſed it veſts in the Wik 
as a Chattel. | ter by 
C. P. by his Will deviſed Lands to his Truſtees, MWhildrer 
that they ſhauld out of the Profits thereof pay un · Nat her 
Younger Chil. to the _ Children of his Daughter A. 400, Herſon 
dren where equally to be divided, and ſhe had fix Children, Nhat th 
do be taken38 ſo that five of them are within the intent of the ur. Ir 
wr Will to have 80 J. a piece; and ſo it was decreed, ſhnough 
l. though the Heir at Lay inſiſted that they are el Nopreſe 
PER”. der in Seniority of years than he himſelf, being MWadingt 
younger Child than any of them, and younger 
Children in this caſe is to be taken as diſtinguiſhed 
from the Heir at Law, 14 Car. 2. Mead and 
Cave. | 

It his Wife think gaod to Educate his Chil- 
dren, & c then ſhe ſhall have his Land till J. . 
his Son attain to the Age of twenty four ; this 
Intereſt and is not only a Confidence but an Intereſt, and de- 
nota Confi- rermines not by her Death, Cr. Elix. 252. Crock 

— and Hawes. oF 
One had two Sons, and deviſed that his eldeſt 
with his Executors ſhould take Profits of his Land 
until his youngeſt - ſhould come to his Age of icir re 
twenty two years, ayd then to the youngeſt ; the ed, B 
eldeſt Son ſhall have a Fee in the Interim, 1 Leon. Wife E 
101. Gates's Cale. ole of 
A Wd aft 
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A Man deviſeth a Rent- charge of 20 J. per an- 
um to his Wife, and his Son for their Lives, and 
or the Life of the longer liver of them; and that A joynt Rent 
ter his Son ſhall attain his Age of thirteen years, for à time, and 
je ſhall have 20 J. per annam of this Rent, pro NY: 
nelicri manutenentia ſua during the Life of the We + = 
ile, this is an entire Deviſe of the 50 J. per ann. 
> the Wife until the Son ſhall attain that Age, 
d after they are two ſeveral Rents, and not a 
ont Rent, 2 Sand. 233, 284. 
A Man makes his Will thus: I bequeath to my 
Wife the Leaſe 7 my Houſe during ber Life, and 
ier ber Death, I Will it ſhall go amongſt my 
luldren unpreferred: It was the Opinion of ſome, 
hat here is neither Poſſibility or Remainder in any 
erfon certain: And therefore they concluded, 
That the Term was wholly in the Wife. But per 
ur. In this. Caſe the poſſibility ſhall riſe well 
ough by the Death of the Wife to the Daughter 
mpreferred. So it was reſolved in Amner and 
dington?s Caſe, and it came to C. the ſole Daugh- 
r, for an Executory Deviſe which had a depen- p xecutoty 
ance on the firſt Deviſe may be made to a Perſon Deviſe. 
ncertain 3 for it was uncertain' whether the 
Daughter as long as the Wife live, or whether ſhe 
light have been advanced in the Life of the 
Vite, 1 Rolls Abridgment 612. Amner and Lo- 
ton. | 
4. ſeized of Lands in Fee by his Will in Wri- 
Ing, makes B. his Executor, and deviſeth that, 
rand towards the Maintenance of the Children 
A. the ſaid B. ſhould receive the Profits of 
boſe Lands until his ſaid Children ſhould attain 
eir reſpective Ages of twenty one years: A. 
ed, B. proved the Will and entred and made his 
ife Executrix, and deviſed that ſhe ſhould dil: 
ole of thoſe Profits according to the Will of A. 
d after B. died poſk fied of the faid Lands, and 
Mary 
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202 The Law of laſt 
Mary his Wife proved his Will, and leaſed th, 

Land to the Defendant, the Children of A. beine 

yer under age. Ir. was objected, That J. the Ex 

An Intereſt ecutor of A. had only a bare Truſt by force d 
and not a bare the Will of A. and fo this Leafe made by his Ex 
Truſt. ecutrix was void: But it was adjudged by the 


Court to be an Intereſt in B. during the Children B 
Minority, for ſuch Deviſe of the Profits was x Leg 
Deviſe of the Land it ſelf, and that it was a Char. 
tel veſted in his Executrix until the Children d 


A. reſpectively attained their full Ages, Carter 
Rep. 25. 60. 64. Courthopes's Caſe. 


100 L a piece A Man deviſeth an 100 J. to his younge pl 
to his three Daughter, 100 J. to his middle Daughter, an I ntice 
Daughters, and and à 100 J. to his eldeſt Daughter, and that allM.. 
—_— theſe Sums ſhall be levied out of the Profits of hu ) le 
Ine fall be Lands. Per Cur, The youngeſt Daughter ſhall by... R. 


firſt paid, firſt paid, and then the middle, and then the el 
deſt, 3 Leon. p. 55. 

Both parts of K. had two Daughters and bequeathed by Wi 

2 Condition to to each 2000 J. a peice; provided, that if eith 

be obierved. of them married before the Age of ſixteen year 

or that the Marriage were without the conſent ol 

ſuch Perſon, that then they ſhould loſe 1000 

of their Portion, and that 1000 J. ſhould go t 

his other Children. The Lord Salisbury married 

one of the Daughters under the Age of ſixteen, :: 

years, but with the conſent of all the Parties. I 

was the Opinion of the Lord Keeper, That bot 

parts muſt be obſerved, and ſhe muſt be of ſixtet 

years of Age as well as have conſent, 2 Vent. 3.365 

3 The Lord Sali:bury's Caſe. 

—— of a A Thouſand pounds is deviſed to F. S. at twenty 

egatee who . 

died before the One years of Age, and if F. S. died under Age, 

Contingency then J. N. and F. B. to have the 1000 l. or ell: 

hapned, yet the Survivor of them. F. B. and J. N. dies both 

the Money de- in the Life of F. S. and before the Age of twenty 


creed to him one years, and then &. S. dies under the Age 0 
in Chancery. v twenty 
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ty one years; the Adminiſtrator of F. N. 
o furvived) J. B. ſued and obtained a Decree for 
100 J. tho he died before the Contingency 

pned, 2 Vent. 347. | | 
One deviſeth 250 J. to his Son and makes his Maintenance 
ie Executrix, and ſhe Marries another Huſ- not to be diſ- 
nd. By Bill in Chancery brought by the Son for TO * 
Legacy, the Defendants would have diſcoun- asc. 
Maintenance and Education, which was not 
itted by the Court fo as to diminiſh the prin- 
al Sum : For it was faid by the Court, That 
Mother ought ro maintain the Child ; but a 
m of Money paid for binding him out Ap- 

tice was allowed to be diſcounted, 2 Vent. 
4 ſeized of Lands in Fee, and having Iſſue two 
ns R. and G. deviſeth, that if his Son R. die be- 
re Iſſue, fo that the Lands diſcend to my Son G. 
ben J Will that my Overſeers ſhall have the Go- 
ment of my Lands, and of my Son G. R. took If his Son E. 
Wife and died, ſhe being young with Child of —— ſve 
Daughter ; the Deviſor dies, the Daughter was it, R. — 
n. Per Cur. The Daughter is excluded from wit wich 
e Inheritance, and G. ſhall have the Land, Child. 
Leon. 32. 
Land was deviſed to the Son and Heir, and if 
die before his Age of twenty one years, and 
ithout Iſſue of his Body then Living, then the Tail limited to 
mainder over; he Survives the twenty one years commence on 
id then Sells the Land and Dies. Per Cur. He à ſubſequent 
ah a Pee preſently and ſo the Sale is good, for **ingency 
te Eſtate Tail is limited to Commence on a ſub. 
quent Contingency, Dyer 330. Clatch's Caſe, 
. Fac. 675. Chadwell and Cowley, Siderf. 148. 
Winſon and Myigbt. 
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204 The Law of laſt 
Term deviſed The reſidue of my Goods . moveable and ir 1 
; to the Son, moveable, I give to en F. whom I make a 

* Executor, and to him I give my whole years th 
I have in my Farm at AMA. and if he die, I give 
to my Daughter E. the Executor proveth the Wi 

claiming the Leaſe according to the Will and 4 
Inteſtate, his Adminiſtrator Sells the Leaſe, -the / 
ſignce ſhall enjoy it and not the Daughter, 2 4 

derſon 185. 1 . 8 1 1071 
Term deviſed A. deviſed a Term to Jab his Son, and if b 
to his Son, died to his two Daughters, and if they died to | 
_ 2 m 1 Fs * 1 entre 
claiming by the Will, and after probate died ln 
* eſtate: His Wife Adminiſtred and Sold the Tern 
his Wite, and the Aſſignee of the Adminiſtrator ſhall have t 
made his Exe- Term and not the Daughters; and fo it was & 
* en creed in Chancery, Mor. no. 974. Hendall an 
me ©. Brown. Quer. If this be Law now. Grandfathe: 
Father and Son; The Grandfather poſſeſſed of 
Term deviſed to his Son the Land for twenty on 
; .. years, and that the Father ſhould have it during 
'the Sons Minority, and made the Son Executo 
and dies, the Son within Age. The Father En 
ters and makes a Leaſe for ſeven years till the Sor 
come to full Age, and made the Son Executo 
and dies. The Son Enters by the Deviſe; he ſhul 
avoid the Leaſe of his Father, 2 Brownl. 308 

| Dunmole and Eyles. 
Rest- charge to A Man by his Will Grants a Rent-charge of 5 
his yaungeſt per annum to his younger Son, towards his Edu 
Son rowards cation and Bringing-up in Learning, though he be 
eee not ſo Brought- up he ſhall have the Rent, and i 
ri : 3 need not to be averred, 2 Leon. 15 

ſo brovght-vup. F. A. by his Will deviſed the Rents, Iſſue 
and Prohrs of his Lands, during his Intereſt there 
in to his Wite for Life, and if ſhe died before the 
Expiration of the ſaid Intereſt, the ſame to come 
amongſt his four Children equally ; and the Te 


{tato 


Mills and Ceſtaments. 
nor conceiving his Wife with Child deviſed to 
nie Child en ventre ſa mere, a Leaſe of two 
ouſes, and ordred the moiety of the Profits to 
put out for a Stock, and the other moiety for 
xr Maintenance: And by his Will further decla- 
d, That if all his Children ſhould die before 
Marriage, or twenty one years, then the Pre- 
ifſes delivered to his Children ſhould remain to 
Brothers and Siſters Children; the faid four 
hildren died before Marriage or twenty one 
Wars, and the Child that was not Born at the 
Weſtators death is only Living. Per Cur. The 
ollateral Line hath nothing to do with the E- 
te of the Teſtator during her Life, 1 Rep. 79. 
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CAP. 


| TheLaw of laft 
SAP. XXVI. 

Deviſe of Rents, Annuities. 

Deviſe of Rents, Annaitier. Deviſor deviſet 

bis IWife 2 Life, the Remainder to J. E. 

Son and his Heirs on Condition, That after ;| 


Death of his Wife he ſhall Grant @ Rent 10 
E. and his Heirs ; the Grantee is in by the D 


wiſer. A yearly. Rent deviſed to a Feme Sal 


but if ſhe Marry 100 l. only, ſhe Marries 
the Life of the Deviſor, ſbe ſhall never har 


the Rent. Rent Iſſuing out of the whole EH⁴ñ 
not the Eſt ate Tail only. Deviſe of Rent wit 
Diftreſs. A Rent deviſed de novo in Tail, iii 


the Remainder in Tail. Deviſte of @ Rent | 
tale advantage of a Condition. If there ben 


Power of Dittreſs in a Will it is @ Rent SeclMhiti 


Condition Precedent. Deviſe of Rents by rift 
ence to Writings. Condition extends to th 


Heir of the Deviſor. Where no defal 


For want of another. Rent of 4 Leaſe d 
viſed to his three Sons to each of them a Clill 
part; Debt brought by one for his part. A D. 
wiſe of part of the Rent and Reverſion wi 
Rent-charge to one and his Heirs for the Life 
B. not deviſalle. A Rent-charge with anc 
mine poenz deviſed. Releaſe by Dewviſee ef 
Rent of all Actions, &c. where a Deviſe enw 

| G5 @ Rent Seck. A Rent deviſed out of a Ter 
it is during the whole Term. 


G. ſeized of Land deviſed to his Wife for Life 
the Remainder to F. E. his Son and his Hen 
upon Condition, That after the Death of his Wil 


he ſhall Grant a Rent-charge to S. E. - bi 
: ein 
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eirs, and if J. E. die without Heirs of his Body, 
hat the Land ſhall remain to S. E. in Tail: The 
Vife dies, F. E. Grants the Rent accordingly, 
E. Grants the Rent over. J. E. dies without 

eir of his Body, and the Grantee Diſtrains for 
he Rent Arear, and S. G. * Reple vin. It 

agreed: Firſt, Per Curiam, That the Grantee "ASE 
in by the Deviſor, and not by the Tenant in Rent in by — 
ail, and therefore the Grant may have continu- Deviſor. 
ce after the Eſtate Tail ended: Secondly, 
ſhis being tq him in Remainder, the intent of 
he Deviſor is therefore explained, That he 
all have the Rent only until the Remainder come 
1 Poſſeſſion, for now the Rent {hall be drowned 
[the Land by the unity of Poſſeſſion: Thirdly, Confirmation. 
the Grant of the Rent over, this was a Con- 
nation by Mountague, Popb. 13 1. Gouldwels 
ſe. 
A Man by his Will deviſeth ſuch Rents or An- 
ies which are mentioned in ſuch Writings un— 
kr his Hand and Seal: It is a good Deviſe in Deviſe by re- 
riting of the Rents themſelves, Cr. Fac. 144. ference to 
Whlineux's Cale. 51 . „ Writing 
A Man deviſeth an yearly Rent out of Lands to E 
Feme Sole, but if ſhe Marry, then his Executor ah eye nem 
all pay her 100 l. and the ſaid Rent ſhall ceaſe bur if the 
nd return to the Executor, it ſhe Marry in the Mary 100 & 
fe of the Deviſor ſhe ſhall never have the Rent, only. __ _—_ 
ut if ſhe Marry after his Death, ſhe ſhall have 32 
de Rent until the 100 l. be paid, Sand. 199, 200. 
born and Mic kendon. If ſhe Marry in the Life 
{ the Deviſor ſhe ſhall never have the Rent; for 
tat it may not Veſt in the Devilee in the Life of 
he Deviſor, and her Marriage ſo had prevented 
Mic velting of ir omnino; and then there is no 
eceſſity of paying the 1001. to deveſt an Eſtate 
Which was never veſted. 


m — 


A 


ö 
N 
ö 
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Che Lab of laft 


A Man deviſeth Lands to his eldeſt Son and k; 
Heirs on Condition, That as ſoon as the Lan, 
came into his Hands he ſhall Grant to S. his ſecon 
Son, and his Heirs an Annual Rent of 4 /. 00 

Rent Ifluing of the ſaid Tenements, and if J. died withay 

out of the whole Heirs of his Body, then the Land ſhall remain t: 

* 8 the faid S. and the Heirs of his Body, &c. 

— n Grants the Rent, S. Grants it to E. to whom 7 
attorned, afterwards J. dies without Iſſue; its 
good Grant of the Rent in Fee, Iſſuing out of 4 
the Eſtate and not the Eſtate Tail only, and hat! 
a Continuance, Cr. Trin. 15. Fac. 427. Dutt, 
and Eugram. 

A Deviſe of Lands to F. S. in Tail upon Con 
dition to Grant a Rent-charge in Fee; this (1a 
bind the Iſſue in Tail and alſo him in Remainder 
Latch. p. 40. 

Deviſe of Rent Deviſe may be of Rent with a Clauſe of U 

with Diſtreſs. ſtreſs: The Caſe of Smith and Farnaby, in Ca 
ters Rep. 5 2. was thus, A Rent was deviſed to on 
de novo and the Heirs Males of his Body, and f 
default of ſuch Iſſue to another, and the Hei 

| Males of his Body; the firſt Deviſee having n 

A Rent deviſed Heirs Males ſuffers a Common Recovery: I's 

4e novo in Tail Queftions were: 1. Whether a Rent de n: 

— in by Grant or Deviſe may be by way of Remainde 

8 Per Cur. A Rent may be granted to one for Liſe 
the Remainder in Tail, 1 Remainder over, i 
2 Co. Cromwell's Caſe : Such a Remainder b 
Grant and Render on a Fine was yielded good 
The ſecond Queſtion, Whether it ſhall be taken: 
an Executory Deviſe, as if F. S. die without Iſſue 
I Deviſe F. D, ſhall have a Rent to him and hi 
Heirs, if it be an Executory Eſtate, then a Con 
mon Recovery will not barr it. But per Curia 
This is by a Remainder and ſo barred by the Re 
covery, vid. Siderf. 285. 
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For a Man may Deviſe a Rent de novo Iſſuing 
out of Land, or a Rent in Eſſe; as a Man makes 
a Leaſe for Life or Years rendring Rent, the Leſ- 
ſor may Deviſe this Rent, ſo if a Man be ſeized of 
Land in Fee he may Deviſe any Rent out of it. 4 

One deviſeth to J. S. that it, he and the Heirs of Eſtate Tail in 
his Body be not paid 20 J. Rent yearly, he and à Rent. 
they ſhall Diſtrain, Cc. by this J. S hath an Eſtate 
Tail in the Rent. 

A. deviſeth Land to B. for years, rendring Rent A Deviſe of 2 
vith Clauſe of Re-entry, and by the fame Will Rene ſhall take 
feviſeth the Reverſion to another; the Deviſee Vantage of a 
hall take advantage of the Condition, 2 Leon. 3 3. dition. 
Machel and Dunton. 

If there be not a Power of Diſtreſs in the Will, If there be nos 


ts a Rent Seck, and there muſt be Seiſin to Re- Power of Di- 
cover it. _ in the 
A Rent in Fee is deviſed by Will, and by the > 2 


ame he deviſeth the Land to 7. S. for twelve 
ears, the Remainder to another in Fee, the De- 
riſce for years Enters and pays the Rent, the 
Term ends, the Deviſce in Remainder Enters, the Diſtreſs for 
Deviſee of the Rent diſtrained, the Tenant makes Rent deviſed, 
Reſcous ; the Deviſee of the Rent brought an AC 
e. Per Cur. The Scizin was ſufficient to 
maintain the Ailize, 2 Anderſon 185. 
A Deviſe of Rent ty Fane Doe tor Life, and it 
he Marry or accept of any Legacy, that then the 
Executors ſhall pay her 102 /. and that the Rent 
ſhall ceaſe and return to the Executor. Per Cur, 
This is a Condition precedent, and till payment Condition pre- 
by the Executor the Annuity ſhall nor ceaſe 3 and Event: 
ne Rent ſhall nor ceaſe till the Payment of the 
100 J. being a Rent out of Inhericance, it go- 
eh to the Executor as a Purchaſer tor her Lite, 


Keb. 712. Mod, Rep. 272. 
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by reference to 
Writings. 


Condition cx- 
rends to the 

Heir of the 

Heir Sz of the 
Deviſor, 


Cur. Though the ſaid Sum were not Rents out o 


Deviſeof Rents 48 followeth : I Will that my younger . Childre 


Che Law of laſt | 
TE. A. make my Will as concerning the te Li 


Idiſpoſition of certain Annuities and Rents, to bund 


iſſuing out of certain my Lands and Tenement van 


not married, viz. Ed. Tho. Chriſt. &. ſhall hay be E: 


ſuch ' ſeveral Annual Rents as be expreſſed in e 
veral Writings Signed with my Hand, and Sealed 
with my Seal. Per Cur. This is a good Deviſe in 
Writing of the Rents themſelves; but a Will car 
not 22 to words only without Writing, but i 
ought to be a'Will in Writing for all : And there 
fore there cannot be any Averment to add an 
thing thereto by words debors, nor to abridge i 
by a Condition added thereto by words, Cr. fac 
145. Molineux 's Caſe. | 

The Caſe went further; and whereas my ſaid 
Lands are of greater value then the ſaid Annuitie: 
I Will my Heir after my Deceaſe to pay the fail 
Annuities, and then my ſaid Heir ſhall have tha 
diſpoſition of my ſaid Lands fo long as 1 | 
my Will: And if my Heir do not perform my. o 
Will therein, then I Will my Executors ſhall per 
form my Will, and if there be default in my fada; 
Heir, and in my Executors, then I Will that all 
my Lands ſhall be to my younger Children during 
their Lives. 
The Jury found he made a Grant of 6 7, 13.4 
to Chriftopber for Life, with Clauſe of Diſtrels]W 
Jobn the eldeſt Son paid it during his Life, and... h 
had Iſſue Edward and died. Edward aſſured that 
Land to Bridget Leſſor of the Plaintiff for Lite; 
they find the Rent was not paid to Chriſtepher byM 
Edward nor by the Executor. Bridget let to tha 
Plaintiff. Chriſtopher entred for Non-payment ol 
the Rent. Per Cur. This Condition extended t 
the Heir of the Heir of the Deviſor, and ſo te 
every Heir, becauſe it is nomen collectivum. Pe 


the 
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he Lands, nor payable by the Heir without de- 

pand ; yet Chriſtopher had not any Title, becauſe 

here ought to be default in the Heir, and alſo in 

he Executor before he could Enter, and there can- No deſiult for 

ot be default in the Executors for Non payment, want of notice, 

ntil notice be given to them of Non-payment by | | 

je Heir, for it cannot be intended that they have [ 

oniſance without expreſs notice given, and that I! 
| 


es in the Coniſance of him who is to receive 


A Man by his Will Grants a Rent charge of; J. to his Son 

l. per annum to his younger Son, towards his towards Edu. © 1 

ducation and Bringing-up in Learning, though ation and | 

be not ſo Brought-up he ſhall have the Rent, 

nd therefore it need not be averrred, 2 Leon, 

4 

Leſſee for thirty years of a parcel of Lands, Rent of 4 

ts it for twenty eight years, rendring 34 J. per 38 

mum; and afterwards deviſeth 284. par- — IG 

xl of that Rent to his three Sons ſeverally, to of them a third 

ch of them a third part, and one of them brings part, Debt 

hebt for. his part of the Rent. Per Curiam, The brought by one 

tion well lies, the Deviſe is gooct; a Rent may for his pert. 
deviſed and divided from the Reverſion. As to 

be Objection that a miſchief may happen to the 

ſenant, that he ſhall be ſubject to two Actions 

nd Diſtrſſes, that is his own fault, for if he pays 

is Rent he ſhall avoid it, and the ſame miſchief is A Deviſe of 

ere he deviſeth part of the Reverſion and Rent, __ tho prog 

hich is agreed on all Hands to be good: And Ren. 85 
though a Contract or a thing in Action cannot 

e transferred nor divided; yet Rent only may 

e, for it is a thing in Poſſeſſion, for he doth not 

rant the Action, but the Law gives it as an in- 

dent to the Rent: And Judgment pro Quer. Cr. 

. Ardes and Watkins, 6 51, 637+ 
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ent- charge 

2 one and his 
Heir, for the 
Wife of B. not 
cviſable. 


*A Rent-charge 
with a nomine 


| pena deviſed. 


Che Law of laſt 
R. ſeized of Lands in Fee, g a Rent ly 
charge to F. H. and his Heirs for the Life of B. 
F. H. deviſed this Rent to V. H. The Queſtion iſ 
is, Whether this Rent is deviſable by the Statute 
of 34 H. 8. And held by the better part, that it 
is not; for this Statute expounds the Statute of 
32 H. 8. and ſhews the intent of the words, That 
he who hath a Fee may Deviſe it, ſhall be meant 
of a Fee-· ſimple and extends not to an Eſtate Tail, 
much leſs to an Eſtate for Life, Cr. Eliz. 804 
Gawen's Cafe, ©. 

A Grant of a Rent-charge to A. for ſixty years 
with a nomine pænæ. A. deviſed the Rent to B. he 
brought Debt for Arerars of Rent & nomine 
pene. By Telver: on, it lies, Diverſity where a 
Rent for years is granted originally, and where : 
Rent or Annuity is granted in Fee, and a Grant 
for years is made out of it; there no Action of 
Debt lies during the years, Cr. Eliz. 895. Ben 
lo's Caſe. | 

A Man ſeized of Lands in Fee, deviſeth a Rent 
out of it, with Clauſe of Diſtreſs , and dies ; hi 
Son and Heir Enters and dies, the Rent is behind 
the Son of the Son dies, and his Son Enters and 
makes a Feoffment to the Plaintiff ; and the De 
viſee of the Rent releaſeth all Actions, Debts and 
Demands to the Feoffor, and afterwards Diſtrain 
the Beaſts of the Feoffee for the Rent behind be 
fore the Feoffment, and it ſeems the Releaſe is no 
good, infomuch as the Deviſee had no Cauſe 0 
Action at the time of the Releaſe made, again 
him; to whom the Releaſe is made, nor deman- 
againſt him otherwiſe, if the Releaſe had been mad 
to the Feoffee, for he was a Subject to the Di 
ſtreſs, and this is a Demand, 2 Brownl. 190. Str 
bridge and Forteſcue. 
A. ſeized of Lands made a Leaſe for thin 
years: The Leſſee made a Leaſe for twenty eig 

| year 
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years, rendring Rent 30 J. and afterwards he de- 
viſed 28 J. of the Rent to three Perſons, Diviſim, 
ie. to each of them a full third part; one of the 
Deviſees brought Debt for his part againſt the 
Leſſee, and good; for the Rent is apportionable, 
and the Tenant is chargable without Attornment, 
Mor. o. 7 04. * 
B. had Iſſue three Sons, B. C. and D. and devi- 
ſeth his Lands after his Wives Deceaſe to C. and 
his Heirs, and if it happen that D. liveth until the Deviſe enures 
the faid Lands come to C. Then he wills that C. 4 Rent 
pay to D. 10 J. every year, that D. liveth: The _ | 
Deviſe did Enure as a Rent Seck for the Life of 
D. Mor. no. 955. Andrews and Sheffield. 
A. poſſeſſed of Houſes for years, deviſeth 
them to his Wife for Life, if the live Sole Re- 
mainder to H. B. And I alſo Will, That ſhe ſhall 


i have 20 l. per ann. out of my other Lands. Que- 


tion, If the Annuity ſhall continue during the 

Term, 1 Rol. Rep. 24.7. 368. 3 Balft. 121. 2, 

3,4, 5. Goff and Hayward. Rent deviſed 
X Man may well enough Deviſe a Rent to his out of a Term 

Executor, and the Term to a Stranger. The bet- . rag 

ter Opinion was, That if Rent be deviſed out of a erm 

Term, that it is during the whole Term. 
A Man deviſeth a Rent. charge of 50 J. per any. 

to his Wife and his Son for their Lives, and the 

Life of the longer liver of them, and that after 

his Son ſhall attain his Age of thrirteen years 

(matre ſud vi vente) he ſhall have 20 l. per annum 

out of this Rent, pro meliori manutenentia ſua 

during the Life ofthe Wife, this is a Deviſe entire 

of 50 J. per ann. to the Wife, until the Son ſhall 

attain this Age, and after they are two ſeveral 

Rents, and not a joynt Rent, the Son ought to 

have 25 J. per ann. 1 Sand. 283, 284. 
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Teſtator by his Will defires his Executor ta give 
and the Money to be diſpoſed to, &c. No Legacy 


dies before time of payment in ſeveral Caſes and 
Diverſities. Remedy for a thing deviſed and in 
what Court. What may be fleaded in bar of 


Of Legacies, what amounts to 4 Legacy. Differ 


and a Truſt. How far theſe words (to my Poor 


would have his Executor to make it up 10 |. It. 


The Law of laſt - 


CAP. XXVIL 
Legacies, and what amounts to a Legacy. 


ence between a ſpecifick Legacy, and 'a Legac 
in numerato, 1 ont of Money at Intereſt, 
and the Money called in before the Teffati 
Death. No Action on the Caſe for a Legacy, 
Commiſſum fidei. what Sums in Groſs need nut 
to be demanded. What paſſeth by Indenture of 
Leaſe deviſed. What paſſetb by Obligation, Th 


the Plaintiff 200 l. Lands appointed to be Soll 
in Law, nor Aſſets, difference between a Legacy 


Kindred) ſhall extend in a Deviſe. Specifick It- 
gacy, Teſtator wherens be owed N. 5 l. hb: 


gacy paid 10 the Father of an Infant who pro 


ved Inſol vent. What is a good Plea againſt the 
Legatee. Heu the Law is, "when the Legatee 


Legacy as Executrix at Law. 


P. by his Will in Writing gives a Lega- the 
"A+ cy to his Neice in theſe words, l do ordain aga 


and give to my dear Neice R. L. the Sum of * 
Joo . which my Siſter the Lady C. hath now in : 
her Hands, as by her Bond made to me appears, U 


and makes no Executor and dies; about ten years I R 
be fore his Death the Lady C. paid to him the ad 


faid 500 J. The Queſtion was, It this Legacy be 


due. 


CUiſls and Ceſtaments. 115 
due. Per Cur. The Legacy was due though the 

Security was altred; it is a pure Legacy, and the 
words are only to ſhew that the Legacy ſhould be 
as certain to her as he could make it: And a dif- p;q; ence be- 
ference was taken between a Legacy in numerato tween a ſpeci- 
and a ſpecifick Legacy, for in the firſt Caſe the fick Legacy, 
Legacy will remain, though the Debt ex quo be 399 a Legacy 
paid in, but the ſpecifick Legacy may be loſt by ß 
being altred, Raym. 325. Pawlet's Caſe, 

If a Man Deviſe a Legacy out of Debts due in |, .. cut 
ſeveral Counties, and the Debts are called in be- gf Maney * 
fore the Teſtators Death; yet the Legacy remains Intereſt, and 
good, vid. ibid, _ | the Money cal. 

The ſame Law, if Legacies be given out of * 1. 2 
Monies at Intereſt, and called in before the Te- ban — 
ſtators Death, vid. ibid. 

An Action on the Caſe for a Legacy deviſed to 

H, when he ſhould Set-up his Trade if the Execu- 
tors had ſufficient, and that the Plaintiff came to 
Age and Set-up. Per Cur. Action on the Cale lies No A gion on 
not being a Teſtamentary thing of the original, the Caſe tor a 
2M whereof they have Jurisdiction in the Cœurt Chri- Legacy. 
+ frian ; and as to the breach of Truſt it is a per- 
© ſonal wrong and dieth with the Perſon, and tho' 
the Exchequer would fend a Prerogative Writ, 
yet ncver any other Court did fo for a Legacy, 
for its not payable at Common Law, nor can an 

Action on the Caſe be grounded on any default 
without ſome ſpecial Injury, or for default of Rent 
or Annuity, and as the Suit cannot be fo not for 
the Non-payment thereof, 1 Keb. 116. Nicholſon 
againſt Sherman. 

One by his Will in Writing deviſed a certain 

Legacy in Money, and afterwards ſaid to his Exe- 

cutor, I have by my Will given ſuch particular Le- 
gacies, I would have you increaſe the ſame to ſuch cini 
a Sum: This by the Civil Law is termed Commiſ» fi. 
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| — by Ihe Teſtator by his Will deſires his Executor to 
| bi Will deſires give the Plaintiff 200 J. this is a good Legacy, 


do be diſpoſed the Suit for it mult be in the Chancery, and not in 


fum fidei, and held a Legacy, Cr. Fac. 34. Mi 
CR —— ag + hs 
Codicil. If a Codicil be by word, they in the Spiritual 
Court are to compel them to add it to the Will, 
Sums in Groſs A Deviſe paying 120 l. (vix.) to one, ſo much 
need not be to another, ſo much, theſe are Sums in Groſs and 
gemanded. need not bedemanded, Goldsb. 7. 1 Keb. 880, 
Pleading of By Cole, leading of an Agreement to a Le. 
agreement to gacy muſt be to which Deviſe he agreed, and not 
g Lega j boy. to Plead the acceptance of the Rent, which iz 
matter of Evidence, 1 Leon. 127. Q. 
By Indenture If one bequeath his Indenture of Leaſe, hi 
of Leaſe dev i- whole Eſtate in that Leaſe paſſeth : So if an Ob-Wi 
ſed what pa- 1;pation be bequeathed, the Debt ſhall go to the 
RY * Obligee, Vent. 360. 


xecutor to 1 Rep, Chancery 2.46. though he left it wholly to 
gire the Pain: his own free Will, how, when and in what man-Teſta 
* 292" ner to diſpoſe it to him. | Geant 
Lands appoin- If Lands be appointed to be Sold by Executor, 
ted to be Sold, and the Money be diſpoſed to three Perſons egual- 
and the Money ]y : this is no Legacy in Law but in Equity, and 


2 * Spiritual Court; neither the Land nor the Money 
nor Aſſets, Was Teſtamentary, and it was no Aſſets to pay Wall, c 
Dtebts, but a ſute ariſing of Land, and appointed but i 
to ſpecial Uſes in a way of Equity, Hob. 265. Ed- ¶ Horſ 

wards and Greaver, may 

F. deviſeth to the Plaintiff in theſe words: Item, ¶ part 

I give to my Couſen T. M. 40 J. to be paid him 4. 

to be diſpoſed of for certain Uſes, which I ſhall in N N 

a private Note acquaint him with, and gave no N 1 

Note or Direction how to diſpoſe it, but died; {Curt 

the Defendant being his Executor. Per Cur. The Iv th 

Plaintiff ſhall have this 40 l. for that the * chon 

| id M2 Ro 


Milis and Ceſtaments. 
5. Nd not intend it ſhould come to his Executors, 
but had by his Will given it away from them, 
(uſes 198. Martin's Caſe. | 
Ic was ſaid in the Lady Pawlet's Caſe, That pigerence be. 
there is a = difference between a Legacy and tween a Le- 
z Truſt ; for that a Truſt is expounded according gacy and a 
wo the Intent of the Party, but a Legacy is go- Truſt. 
rerned by the Rules of the Common Law, and 
the Executor who is to have the reſidue in one 
caſe, is not of ſo great regard as the Heir, who is 
to have reſidue in the other. 
The Teſtator deviſed the Overplus of his E- 
his Mate, that the Exccutors ſhould pay and diſtribute 
b. t amongſt his Brothers and Siſters Children, and 
ke Grand- children, and the reſt of his poor Kindred. 

The Queſtion was, How far theſe words (poor Hos far theſe 
to Kindred ) ſhall extend, to what degree of Rela- verde (poor 
„ion. The Court declared, That the Surplus of — 958 
to Mithe faid Eſtate be diſtributed, to and amongſt the 
n- ¶ Teſtators Brothers and Siſters Children, and 
Geand-children, and to the reſt of the poor Kin- 
ired according to the Act of Parliament for the 
litributing Inteſtates Eſtates and no further, 2 
Rep. in Chancery. 395. 

The Executor may fatisfy what Legatees he 
vill firſt, though there be not enough to ſatisfy 
all, or pay a part of a Legacy or deduct a part; gpecifick Le- 
but if there be a perticular thing deviſed as gay. 
Horſe, &c. this muſt be delivered in ſpecie, and 
may not be Sold by Executors to pay all or any 
part of others. | 

A. by his Will recited, That whereas he owed Whereas he 
to N. 5 J. he would have his Executor to make ic oved N, 5. 
up 10. N. Sues for the 10/7. in the Spiritual be ne have 
Gurt; no Prohibition lies, for this is no addition 22 
tothe 5 l. Debt, but a new Sum given in ſatisfa- 100. 18 
con of it; and ſo the whole 10 J. is a Legacy, 
2 Roll, 284. 
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Legacy paid A Legacy of 125 l. was given to the Plainiſh,. 4: 
de the Father to be paid at ten years of Age, and at that Age... 
hg —4 was paid to the Father, who afterwards died inſii lor 
1232 vent: The Infant at full Age ſued the Execut, 

of the Deviſor for the 125 J. The Lord Keep, 
held it a good Payment; but it appearing that ib 
Executor took Bond to fave him harmleſs, an 
then he took the Security at his own Peril, an 
therefore decreed the Executor to pay it agair 

Coke took a good difference in Ne&ar 
Sharp's Caſe, Cr, Eliz. 466. 

hen a Bond is for Payment of a lefler Sum; 
a day to come, it ſhali be a good Plea againſt th 
Legatee before the day (if he Sues for a Legacy 
for it is a Duty preſently by the Condition; alite 
where a Statute or Obligation is for performance 
of Covenants, or to do a Collateral thing, for 
there until it is forfeited, it is not any Plea again 
the Legatee; for peradventure it never ſhall be 
forfeited, and may lie imperpetuum, and by ſuc 
means no Will thall ever be performed, Rol 
Abridgment 928. $298 


What is a good 
- Plea againſt 
dhe Legatee. 


How the Law is when Legatee dies before 
time of Payment. 


A Legacy is given to a Feme Covert who dies 
before time of Payment ; the Husband ſhall have 
it, 3 Rol. Rep. 134- | | 

A Deviſe of a Legacy to one and his Afligns, 
the Deviſee dies before Payment; his Adminiſtra- 
tor ſhall have this as Aſſignee, 1 Rolls Abridg- 
ment 915. 

Where one bequeathed a Sum of Money to a 
Woman at her Age of twenty one years, or day 


of Marriage, to be paid her with Intereſt ; 2 
e 


ainti 


Wills and Ceſtamentg. 
e died defore either; the Money ſhall go to the 


ge Fxecutor, and fo it was decreed by the Lord Chan- 
in( 463 


Cute 
ECne 
It th 


lor Finth, 2 Vent. 342. Cloberies% Caſe. 

But 5 75 if Money were bequeathed to one at 
e Age of twenty one years, if he dies before that 
ge the Money is loſt.” The difference ſtands 


bus: 


A Deviſe of 204 to W.S. to be paid within 
four years after the Death of the Teſtator, and the 
Legatee dies before the four years expired; his 
Executor or Adminiſtrator after the four years ex- 


xired ſhall Recover the Legacy. 


9 


But if one give to W. S. 20. when be comes to Diverſity. 


wenty one years of Age, or when he ſhall be 
married, his Executor ſhall not have the Legacy; 
bar if it be 1 give to F. S. 20 U. And 1 Will, 


W That it ſhall be paid him at his Age of twenty 
dne years; bis Executor ſhall recover the Lega- 
ies or if it be I give V. 20 l. towards his Mar- 
Jiage, and he die before, his Executor ſhall have 


the Legacy, 2 Bulſt. 126. 129.1 in Roberts's 


Caſe. 


A Legacy of 50 J. is bequeathed to A. B. 
when the ſhall be 0 ſhe dies before Marri- 
ge; her Executor ſhall not have the 50 J. but 
alter, if it were given her towards her Marriage, 
1 Brownl. 3 2. 

One deviſeth Goods to be delivered to his Son, 
when he ſhall come to twenty four years, and if 
he die before the ſaid Age, that then his Daugh- 
ter ſhall have them; the Son dies long before 
twenty four, his Daughter ſhall have them imme - 
dately, Benloſe no. 1 Anderſon p 33. 


Remedy 
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in & Court of 
Equity, 


for it, Brownl. p. 32. Bendl. no, 8 2. 


In Spiritual 
_ Cours, 


one years of Age, the party being Sick in performance 


Prerogative 
Writ. 

Bond given to 
Pay Legacie, 


gde Law of lat 


Remedy for a thing deviſed, and in what Court, 


I Will that my Executor ſhall Sell my Land 
and with the Money pay 10 J. to my Daughter 
A. and 10 J. to B. A. and B. may for this Sue this 
the Executor in a Court of Equity, and if the Ex- Suit 
ecutor be Dead they may Sue his Executor in E. 

ty; ſo if it be to be raiſed out of the Profits o 

nds, but they cannot Sue in a Court Chriſtias 


But if a Man deviſeth that his Feoffees ſhal 
Sell his Lands, and that the Monies ſhall remainfff fuch 
in their Hands to pay Legacies withal, then a Suti 2 Br 
is properly to be in the Spiritual Court, 2 Bu, 7 
257. Sambern and Sambern. viſed 

A Rent deviſed for Life out of a Term ſhall bei died 
recovered in the Spiritual Court, Siderf. 279, 
Ramſey and Roſs, 2 Rolls Abridgment , 300 
301. 

A Man was bound in a Covenant to pay the 
three Daughters of F. S. 10 J. a piece at twent) 


of the Covenant, he deviſed to each of the Daugh 


tors 10 J. a piece at twenty one years; one of the that 
Daughters ſued his Executor in the Spiritual Court the 
and upon Suggeſtion that he was bound to pay ii and 
her, a Prohibition was granted, fore no. 368. ſhe 
Margery Davis. | as \ 
An Action on the Caſe lies not for a Legacy, or ſati 
for the Non-payment of it, 1 Keb. 116. dre 
The Exchequer may ſend a Prerogative Writ to 
for a Legacy, 1 Keb. 116. ſuf 
A Man gave ſeveral Legacies to the Children der 
of FJ. S. to be paid at twenty one years, andi bis 
Wills, the Executor ſhall give Bond to the Parents 5 
to 


to pay the ſaid Legacies; the Executor doth ſo 3 
the 


Wilis and Ceſtaments. 

he Spiritual Court; they order to pay the Lega- 
cies — a Prohibition was granted, 4 
87, Warner's Caſe, Heth p. 161. Champnes's 


| Caſe. | 
and, If Land be deviſed to be Sold by Executor, 
zhter and the Money to be diſpoſed to certain Uſes ; 

Sue this is no Legacy in Law but in Equity, and the 
Ex- N Suit for it ſhall be in Chancery, Hob. 265. 

A. deviſeth to B. a Legacy of 50 l. and dies, 
if the Executor or Adminiſtrator of A. gives a 
Bond or other Security for it (or promiſe to pay it 
for good Conſideration) to B. his Executor or 
Adminiſtrator ; this may be pleaded in bar of 
ſuch Legacy which is thereby extinguiſht in Law, 
1 Brownl. I 1. | | 
F. Sugar was ſeized in Fee of Lands, and de- 
viſed them to El;zabeth his Wife for her Life and 
died; and the Reverſion diſcended to F. S. his 
Jon and Heir, and he died ſeized of the Reverſion 

which diſcended to Ann his Siſter, Wife of the 
Defendant. Elizabeth dies, and Ricks entred. F. 
Super by his Will (as is pleaded in bar of the A- 
vowry upon Diſtreſs for Rent by Ricks) appoin- 
ted his Wife Elizabeth Executrix, and appointed 
in caſe ir ſhould fully and ſufficiently appears 
hell that the faid Elizabeth ſhall not find ſufficient of 
11 the Goods, Chattels and Debts to fatisfy his Debts, 
ii and to maintain Her and her Children, that then 
8. ſne ſhould Sell all the Tenement, &. or ſo much 
as with his Goods and Debts owing him would 

x ſatisfy bis Debts, and maintain Her and her Chil- 
dren ; and alledgeth that it ſufficiently appeared 

it to her, that the ſaid J. S. had not Goods, & c. 
ſufficient to pay his Debts, Cc. wherefore by In- 

n denture inrolled, ſhe fold for 167. to V. S. and 
dll his Heirs, and by the Statute of Uſes the ſaid V. 
S. was ſeized in Fee; and J. S. the Son releaſed 
a to him who by Fine conveyed it to the Plaintiff, 
c and 
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222 The Law of laſt 
and Traverſeth, that the Son died ſeized of the 
When not good Revetſion, The Avowant Demurs. Per Cur. The 
and not ſhewing Plea is not good: Firſt, Becauſe he ſhews na 
— 2 oQ , what was the value of the Goods and Debts due to 
2 . = the Teſtator, and what he owed, and what was the 
the Teſtator value of the Land Sold, that fo ir might appear to f Ple 
and what he the Court, that ſhe had cauſe of Sale of the whole Life 
owed, Land, for ſhe had Authority only to Sell ſo much Goo 
| as ſhould ſuffice : Secondly, Fhe Will giving an 
Authority to Sell; and he Pleads Bargain and 
Sale enrolled, and by vertue thereof, and the Sta- 
_ tute he was ſeized of the Reverſion, &c. it is not 
good, for if the Sale be good by the Authority 
of the Will, he is not in by the Statute but by the 
Deviſe, Cr. Car. 345. Dyke and Ricks. 


caillsand Cetaments. 223 


C A P. XXVIIL 
Of Pleadings. 


top Pleadings: Deviſe of Lands to his Wife for 
Life, and if ſhe ſhall not find ſufficient of bis 
uch Goods and Debts due to bim to ſatisfy bis Debts 
an then to Sell. And the Pleading. Whether in a 
nd ſpecial Verdiſt it muſt be found that the Land 
. was Soca ge. How in a Plea. In the Plea it is. 
tl not aledged that the Deviſor died poſſeſſed. A 
JN Deviſe ro A. and bis Heirs, and if he die with- 
be our Iſue, that it ſhall remain over, bow to be 
pleaded. Non-performance of a Condition. Re- 
fuſal, ' how pleading of Agreement to a Legacy 
muſt be. Declaration ill, for not conveying to 
bimſeclf a lawful Eſtate. Of Traverſe. Where a ' 
Man muſt plead the Deviſor died ſeized, Aſſent 
of the Executor not pleaded, only that he entred 
virtute Legationis. The Teſt ator appoints Money 
to be paid, and names no place of Payment there 
muſt be @ Requeſt. Pleads quod A. voluit & de- 
viſavit. A Condition to permit his Wife to make 
Will to be paid to, &c. how tobe pleaded. Aver- 
ment. Deviſe to a Wife for Life, this may not 
be averred to be for her Foynture. The Deviſe 
imports a Conjideration in it ſelf. Tao Rules of 
Averments. Where the Intent of the Dewiſor 
may be averred or proved by matter dehors or 
not. In what caſe Teflimony (hall be allowed 
to prove the Intent or not. What may be hol pen 
by Averment. Awerment may be for the diſpo- 
tion of the Eftate, though not for the making 
of the Eftate, atherwiſe than the Will is. The 
name of the Dewiſor not in the Mill, yet good 


by Averment. No Averment may be to add 
| any 


„ 


de Law of fat 
any thing. A Will cannot refer towords on| 
without Writing.Of Monſtre des Teſtament, 
& profert in Curia, i what Caſes neceſſary a 
nor. A Deviſe according tothe Cuſtom of London 


N Debt for Rent on a Deviſe by Tho. Cecil to 
jo C. and after his Death to Griffith Theme 

or Forty years, afterwards to Tho. C. Son o 
Fobn C. and if he die without Iſſue, he deviſeth to 


Simon Cecil, by vertue whereof Gr. Tho. was pol: 


feſt of the Term, and Cecil of the Reverſion who 


died without Iſſue, per quod it came to Simon and 


Intended to 
be given in 
perpetuum. 


It was J . 
found, that the Land was Socage, More 229. jl, 
Where ina ſpe becauſe at Common Law no Lands were devi My 


cial Verdi& it 
muſt be found 
that the Land 


was 
In a Plea. 


It is not alled- 


ged that the 
Deviſor died 
poſſeſſed, 


his Heirs by vertue of the Will, who dying, it de 
ſcended to Kath. the Plaintiff: This wasmoved, it 
was aided by a general Verdit on nil debet plead- 
ed, the matter being tried; and the Plaintiff hath 
alledged ir did deſcend to the Plaintiff by the Will, 
ſo that it ſhall be at leaſt intended to be given to 
Simon C. in perpetuum. 

to a ſpecial Verdict that it is not 


G 
ſo this muſt be ſhewed to bring it within the Statute 
of 32 H. $. c.1. But per Cur. this ſhall be interid- 
ed, and fo adjudged in the Exchequer, the Lady 
Baltingleſs's Caſe , 3 Keb. 788. contra in a Plea. 

In Treſpaſs the Defendant Pleads, That ſuch 
a one was poſſeſſed of a Term for years, and being 
ſo poſſeſſed by his laſt Will and Teſtament, devi 
ſed it to the Defendant and Died, after whoſe 
Death the Defendant entred and was poſſeſſed by 
vertue of the Deviſe. On which Plea the Plaintiff 
detnurred generally: And Hutton thought this 
Plea prima facie to be good, though the Defendant 
had not expreſly alledged that the Deviſor died 
poſſeſſed ; but his Plea implies it, for he faid he 
entred by vertue of the Deviſe, and was poſ{el- 
ſed, and this is only matter of Form and not ſo 


of 


Mills and Ceikaments. 225 
of Subſtance, to which the Court agreed, Winch 
ir a Deviſe to A. and his Heirs, and then adds 
if he die without Iſſue that it ſhall remain over ; 
be pleaded as a- Deviſe in Fee generally, the other 
party may either Travers the Dev ile generally or 
ſhew the Addition, Hob. 310. 
One ſeized in Fee makes a Leaſe for years, ren 
dring Rent 341. per ann. and deviſeth the Rever- 
ſion to J. S. in Fee, and in his Will ſets forth his In- 
tent was that his Executors ſhould have the Re- 
verſion during the Term to receive the Profits: 
Provided, and upon this Condition that they en- 
ter into Bond. to the Overſeers of the Will to pay 
347. per ann. during the Term, within three 
Months after his Deceaſe, and this Bond to be 
made by their advice; and if his Executors refuſe, 
the Overſeers ſhall take the Profits on ſuch Cen- 
dition; the Executors ſhew the Will within three 
Months, but no Obligation was offered to be 
made: The Plaintiff (Deviſee) required the Exe- 
cutors to enter into the Obligation which was not 
done; and he claimed the Reverſion and brought 
Debt for the Rent. Per Cur. Here is a Condition 
by which the Reverſion is veſted in them, but it 
is in the Plaintiff (the Deviſce) till performance Non perſot- 
which not being performed by them within the mance of a 
time limited, the Plaintiff muſt have the Rent, Condition. 
and the Executors at their Peril ought to have 
tendred a Bond, and the Overſeers ſhall not have 
the Reverſion, for it was deviſed to them upon 
the refuſal of the Exccutors, and no refuſal is Refuſal, 
found, but only a Non-performance' of the Con- 
di ion, Wineh. 26. 69. Trabern and Clabrook. 
Pleading of an Agreement to a Legacy mult be 
to which Deviſe he agreed, and not to Plead the 
acceptance of the Rent which is matter of Evi 
dence, by Coke, 1 Leon, "= 2. 


* 


The 


. 


Declares ill 

for not convey- 
ing to himſelf 
a lawful Eſtate. 


Traverſe. 


Che Law of laſt 


The Plaintiff Declares in Debt againſt the De. 
fendant as Aſſignee, and ſuppoſeth that he let to 
F. S. for years, rendring Rent, and that F. 5. 
by his Will deviſed to the Defendant, and he en- 
tred and was poſſeſſed, &c. and ſhews not that the 
Leſſee made any Executor, nor that the Defendant 
entred with the aſſent of the Executor, nor ⁊ irt 
legationis, nor hath he conveyed any lawful Eſtate 
to himſelf, but is in mearly by Tort : The Deca. 
ration was ill by the Judges in Exechequer Chan- 
ber, Cr. Elix 535. Buſt kin and Edmond. 

Ejectione firmæ on a Leaſe made by Elixabeib 
James: The Defendant Pleads, That before El; 
zabeth had any thing, one Martin James was 
thereof ſeized in Fee, and had Iſſue Henry, Fame, 
and died ſeized; and thereupon it deſcended to 
Henry James as Son and Heir; and that Eli, 
entred and was ſeized by Abatement, and made 
the Leaſe to the Plaintiff. The Plaintiff by Repl; 
cation confeſſeth the ſeizin of Martin Fame, 
and being fo ſeized by his laſt Will in Writing 
deviſed the ſaid Land to Eliz. in Fee, and after- 
wards died, by reafon whereof ſhe entred by force 
of the Deviſe and made the Leafe, &c. and tra- 
verſeth without that, that Elizabeth was ſeized by 
Abatement modo & forma, & c. The Defendant 
Demurrs. And per Cur. Judgment for the De- 
fendant, The Travers is not good, The Plaint 
needed not by his Replication to confeſs and avoid, 


and to Traverſe the Abatement, for the Plainti 


made a Title to his Leaſe under Elizabeth, Deviſee 
of Martin fames, and ſo her Entry Legal, and 
not by Abatement as the Defendant ſuppoſeth; 
and then to take a Traverſe over makes the Re- 
plication vitious, for no Traverſe ought to be ta. 


ken but where the thing traverſed is iſſuable; and 
the Ceviſe here is the only Title iſſuable, Cr. Fac. 
221. Bedell and Lull, 


1 ] 


Willis and Teikaments. | 227 
If a Man plead that the Teſtator made his Will Where a Man 
0 in Writing, and deviſed it to J. S. &c. he muſt wuſt plead the 
"Ml ſay he died fo ſeized, for if the Eſtate of the De- N 2 
15 viſor were turned to a right at the time of his 
iu Death, the Will cannot operate upon ir, 1 Mod. 
Rep. 217. in Ingram's Caſe. 

He ſhews the Deviſee entred and was poſſeſſed Aſſent of the 
„Jvrrtute legationis, and faith, that the Exccutor af Executor. 
"Y ſented, Cr. Car. 

[f no place of payment be in a Will, which ap- 
* points Money to be paid, there muſt be a requeſt 
to pay the Money, Brownl. 46. 

Condition of a Bond was, whereas he had taken 
A. S. 4 Widow to Wife being poſſeſſed of divers 
* Goods, if he ſhould permit his Wife to make a 
|; Will, and diſpoſe in Legacies as much as ſhe would, 

4 not exceeding 50 l. &. The Defendant Pleads, 
= ſhe did not make a Will. On Iffue it was found ſhe 
Pl Ymade a Will and diſpoſed of divers Legacies. 
Judgment pro Quer. For this is a Declaration in g a, v. 
Form of a Will; and good enough though the tur & deu 
Pleading was, that the ſaid A. voluit & deviſa-Javit. 
vit, and not that it was appointed by her, Cr. Car. 
119. Mariot's Caſe, and 376. Tilley and Peice. 

A Condition to permit his Wife to make her permit to 
Wal of her former Husbands Goods to the value make a Will. 

of 100 J. to be paid: The Defendant Pleads, He 
permited her to make a Will; its ill, he ought to 
have pleaded that he had paid accordingly, G. 
Car. 592. Sherman and Lily. 


Q + Avermeat. 


Che Lawof lat 


Averment. 


Where the Intent of the Deviſor may be averred, 


Deviſe to the 
Wife for Life, 
this may not 
be averred to 
te for her 
Joynture. 
Deviſe imports 
a conſideration 
+ it ſell. 


and proved by matter dehors or not. 


Reg. Averment ſtanding with a Will isallowa- 
ble, and in a ſpecial Verdict may ſupply the mean- 
ing, Stiles 293. Kirman and Johnſon. 

Reg. No Averment ought to be taken debors 
a Will, which may not be collected by the words 
contained in the Will, A Man deviſeth Lands to 
his Wife generally, this may not be averred to be 
for the Joynture of the Wife, 4 Rep. 4. Vernon 
Caſe. 5 Rep. 68. 

Pleading a Will of Lands, 1 Rep. 4. 
Executors Sale, 1 Rep. 17. 
Deviſe a Term, Special Verdict, Pl. Com, 517. 
Pl. 188. 5. "oo 
Form of Pleading probat by Executors, Pl.419:; 

If a Man Deviſe Lands tp his Wife for Term of 
her Life generally ; this may not be averred to be 
for the ſoynture of the Wife: 1. Becauſe the De- 
viſe imports a conſideration in it ſelf, and therefore 
as one Deviſe may riot be averred to the uſe of ano- 
ther, than the Deviſe unleſs he be expreſt in the 
Will, no more may a Deviſe be averred to be for 
a Joynture unleſs it be ſo expreſſed in the Will, but 
it ſhall be raken for a benevolence : 2. All Wills 
concerning Lands by the Statute of 32 and 34. 
H. 8. ought to be in Writing, and no Averment 
ought to be taken out of a Will, which cannot be 
collected by the words contained in the Will; but 
if a Man Deviſe Lands to his Wife for Life, or in 
Tail, & c. for her Joynture and in ſatisfaction of 
her Dower, this is a Joynture within the Statute 
of 27 H. 8. 4 Rep. 4. Vernon Caſe. 


44 EA. 


Wills and Ceffaments. 


44 Ed 3. 16. One brought a Writ of Debt a- 
gainſt another as Adminiſtrator and declares, That 
the Debtor died Inteſtate, and the Ordinary depu- 
ted the Defendant to be Adminiſtrator: The De- 
fendant faith, the deceaſed made his Will and or- 
dained the Defendant and another to be his Exe- 
cutors, and demands Judgment of the Writ, and 
ſheweth forth the Teſtament; and the Plaintiff 
tendered to aver that he died Inteſtate, & hoc, &c. 
the Defendant faith, to this he ſhall not be recei- 
ved againſt the Teſtament which is proved before 
the Ordinary, and is under the Seal of the Ordi- 
nary, & non allocatur, wherefore the Plaintiff had 
the Averment. 

Sir T.Cheyney makes his Will iv Writing, and by 
this deviſeth to Henry his Son, and to the Heirs of 
his Body, the Remainder to Thomas and the Heirs 
of his Body, on Condition that he or they, or any 
of them ſhall not Alien, diſcontinue, &c. it was a 
Queſtion, if the faid Thomas ſhall be received to 
prove by Teſtimony that it was the intent and 
meaning of the Deviſor to include his Son and 
Heir within theſe words (he or they) and not only 
to reſtrain Thomas and the Heirs Males of his 


Body. Per Cur. He ſhall not be received to Averment de- 


ſuch Averment out of the Will; for Wills of ler,. 
Lands ought to be in Writing, and conſtructions 
of Wills ought to be collected out of the words of 
a Will in Writing, and not by any Averment de- 
bors, for it ſhould be of great inconvenience, and 
none would know by the words cf the Will what 
conſtruction to make or what advice to give, bur it 
might be controlled by Collateral -Averments our 
of a Will, 5 Rep. 68. Chegny's Caſe. 

But if a Man bath Iflue two Sons, both bapti- 


ed by the name of Jobn, and thinking that the 


eldeſt who had long been abſent was dead, deviſeth 
WI his 


229 


„ 


2380 


Teſtimonies 
ſha]} be allow - 
ed to prove 
the Intent. 


Cbe Law of laſt 


In what caſe his Land by Will in Writing to his Son Jobn ge. 


nerally, and in truth the eldeſt was alive; in this 
caſe the youngeſt Fobn may in Pleading or in 
Evidence alledge the Deyiſe ro him, and if ir 
be denied, he may produce Teſtimonies to prove 
the intent of his Father, that he thought the 
other to be dead, or that he at the time of the 
Will made, named his Son John the younger, 
and the Writer omitted the Addition of the youn- 

er, and if no direct proof can be made of his 
intent, then the Deviſe is void for the incertainty, 


5 Rep. Lord Cbeyney's Caſe. 


What may be 
helped by A. 
ver ment or not. 


| The name of 
the Deviſor not 


in the Will, 


If one deviſeth Lands to the Heirs of F.S, 
and the Clerk Writes it to F. S. and his Heirs, 
By Anderſon the ſame may be holpen by Aver- 
ment, becauſe the intent of the Deviſor is Writ- 
ten and more, and it ſhall be naught, for that 
which is againſt his intent and good for the reſi. 
due: But if a Deviſe be to J. S. and his Heirs, 
and it is Written but to the Heirs of F. S. there 
an Averment ſhall not make it good to F. S. be- 
cauſe it is not in Writing which the Statute re- 
quires ; ſo an Averment to take away Surpluſage 
is good, but not to encreaſe that which is dete- 
ctive in the Will of the Teſtator, Godb. 131. 
PI. 149. 


Reg. For the making of an Eſtate you cannot 
Aver, otherwiſe than the Will is; but as for the 
diſpoſition of the Eſtate you may. | 

Deviſe to his Son Fohn, and he hath two Sons 
of that name, it is void for the uncertainty, yet 
33 may help it, 5 Rep. 68. 1 Bulſtr. 

5 

A Man makes his Will in this manner: I be- 
queath my Lands to A. and the name of the De- 
viſor is not in the whole Will; yet the Deviſe y 

2 15 goo 


Wills and Teftaments. bw, 
good by Averment of the name of the Deviſor, and 
by proof that it was his Will, 2 Leon. 35. Har- 
tops Caſe. 

Where one makes a Deed of Feoffment to di- 
vers Uſes, and makes no Livery, and after by his 
Will deviſeth that Land to ſuch Perſons, and 
in ſuch manner as he appointed by his Deed of 
Feoffment; its a good Deviſe of the Land; bur 
a Will cannot refer to words only without Wri- 
ting, but it ought to be a Will in Writing for 
all, and therefore there cannot be any Averment N 
to aid any thing thereto by words debors, nor to Nd Gray 
abridge it by a Condition added thereto by words, thing. a 
Cr. Fac. 144, 145. 
As for and concerning the diſpoſition of certain 6 
Rents, to be ifluing out of certain of my Lands 
and Tenements, I make diſpoſition as followeth: 
I Will that my younger Children unmarried, viz. 
A. B. C. ſhall have ſuch ſeveral Annuities or ſe- 
veral Rents, as be expreſſed in ſeveral Writings 
ſigned with my Hand and ſealed with my Seal. 
Per Cur. This is a good Deviſe in Writing of the , ill ... 
Rents themſelves; but a Will cannot refer to refer to ae 
words only without Writing, but it muſt be a only withou; 
Will in Writing for all; therefore there cannot Writing. 
be any Averment to add any thing thereto by 
words dehors, nor to abridge it by a Condition 
to be added thereto by words, Cr. Fac. 145. Mo- 
lineux?s Calc: 


Q + Monſtre 


by The Law of laſt 


Monſtre del Teſtament. or profert in Curiam. 


Profert bic in Curia, i. e. it is ſhewed to the 

Court and not to the Party ; yet the Party may 
demand Oyer, but he cannot ſay that is not pro- 
ved, it being ſhewed under Seal: Ergo to an A- 
ction of Debt by Executor, the Defendant can- 
not by way of Plea appeal, 3 Bulſt. 73. 1 Rolls 
Rep. 226. Cr. Fac. 410. 412. 
Where the Plaintiffs's Poſſeſßon is his Title, 
and the Adminiſtration but Inducement to the 
Travers, he need not ſhew the Letters of Admi- 
nitration, Heb. 218. | 

And ſo in ſuch Actions which Executor may 
bring before the Will proved, as Action of Treſpaſs 
far Goods of the Teſtator taken from him, or 


for Treſpaſs done upon the Leaſe, Land or Di- 


ſtraining, or Impounding, a Replevin or Detinue, 


or ſuch like upon his own Poſſeſſion, he need nor 
ſhew forth the Teſtament, Wenlow. 50. Plowd. 
46. 

Executor brought Covenant and ſhews not the 
Will, they were at Iſſue, it is good; but the De- 
fendant might have demurred upon the Declara- 

tion, Winch p. 19. Bull and Tankeſter. 
Aſſumpſit by Adminiſtrator, he need not ſhew 
Letters of Adminiſtration, it is but Inducement, 
Stiles 164. 

One Avows as Executor, when the Teſtament 
is Traverſable, he ought to ſay profert Literas 
Teftamentariar, and in Avowry he ough to ſhew 
Literas Teſtamentarias. Latch, Wade againſt 
March. 


Judgment 


ils and Teftaments. 


judgment by the Teſtator againſt the Defen- 
dant, the Plaintiff brought a Scire fac? as Execu- 


tor, without ſaying profert in Curia Literas Teſta- 
mentarias, for which the Plaintiff demurred ge- 
nerally. Judgment was againſt the Defendant, 
for it is but matter of Form, and the Defendant 
ſha not have advantage of it upon a general De- 
murrer ; had the Judgment been had by Executor 
or Adminiftrator, in Scire fac. its not requiſit to ſay 
rofert, Cc. becauſe it appears by the | udgment, 
Siderf. 2.4.9. p. 17. Car. 2. B. R. Whiteman and 
Mille. 


i 

If Adminiſtration be commited by a Peculiar, 
the Plaintiff ought to ſhew that the Plaintiff had 
awful power, Siderf.228. in Petto and Ruddeck's 
Caſe, P. 302. Dring's Caſe: And ſeveral other 
Caſes in our Books to theſe purpoſes. 

But by the Statute of 16 and 12 Car. 2. c. 8. 
lt is Enacted, That no Judgment ſhall be ſtaied or 
reverſed for default of Allegation of bringing into 
Court of Letters Teſtamentary, or Letters of Ad- 
noration, Siderf. 99. 

In 34 Car. 2. B. R. Lake and Thacker's Caſe, 
vir Tho. Tones 193. | 

Debt on Obligation was brought by an Admi- 
fiſtrator durante minore etate of an Executor, 
am Teſtamento annexo. The Plaintiff declares, 
ming himſelf as aforeſaid, but does not ſhew in 
the Declaration, that Adminiſtration was com- 
nirted to him; but profert Literas Teſt amentarias, 
vithout ſaying Literas Adminiſtrationis. Verdict 
o Luer. and moved in Arreſt of Judgment, that 
the Plaintiff had not Entitled himſelf to the Action, 
for that he had not ſhewed that Adminiſtration 
vas commired to him: Curia, This is not aided by 
the late Statute of Feofailes. Judgment, quod nil 
capiar per billam. 


Devi:le 


FJ 


Che Law of laſt 


De viſe by the Cuſtom of London. 


The Cuſtom of London is, That if the Father 
advance any of his Children with any part of his 
Goods, that, that ſhall bar them to demand any 
farther part unleſs the Father under his Hand, or 
by his laſt Will did expreſs and Declare, that i: 
was but in part of advancement, and then that 
Child ſo advanced ſhall put his part in Hotchpot 
with the Executors and Widow, and have a full 
third part of the whole, accounting that which 
was formerly given to him as a part thereof, and 
this is that which the Civilians call Collatio bo- 
norum. 1 
By the Cuſtom of London a Freemans 's Widow 
may require a third part of his perſonal Eſtate, 
after his Debts paid and Funeral diſcharged, and 
his Children may require another third part there- 
of, and he may by his Will give another third 
part; but if he have no Children, the Widow 
may require a Moiety of his perſonal Eſtate ; but 
a Freeman in the time of his Sickneſs cannot give 
away any part of his Eſtate. If a Freeman die 
without a Will, Adminiſtration ſhall be granted 
to his Wife, and ſhe will claim one third part, 
and one third muſt be divided amongſt the Chil- 
dren, and the other between the Wife and Chil: 
dren, and uſually the Widow is allowed two thirds 
of the Freemans Eſtate. 

The Father of a Freeman of London poſſeſſed of 
a Term, Aſſigns it by Deed to his Son for a Pro- 
viſion and dies, the Mother Sues in Chancery for 
the cuſtomary part, and upon Iflue tried before 
Hale, the Wife ſhall not be bound by this volun- 
tary Eſtate, but that ſhall be Entitled to the cuſto- 
mary part of it, the ſame as to Goods. A 


Tlius and Teftaments. 


A Freeman of London deviſeth, that his third 
part ſhall make the cuſtomary part of his Children 
500 J. a piece; it their cuſtomary parts do not a- 
mount to ſo much, and if any of them die before 
twenty one years, this part to be divided amongſt 
the others; all the Children die before twenty one 
except one, which was che Plaintiffs Wife, and the 
Plaintiff had received out of the Fathers part ſo 
much as made his Wives part 500 J. Per Cur, 
The? the Father had not power to Deviſe the cu- 
ſtomary Eſtates from the Children, yet he had 

ower to appoint a Survivor of it amongſt the 
Children themſelves by his Will, 1 Levins 227. 
Hamond and Jones. 


P robat k. 


Note, The Eccleſiaſtical Court may prove a 
Will of Lands and Goods, though formerly a 
Prohibition uſed to go as to the Lands, Paſch. 24. 
Car. 2. B. R. Vent, 207. 

A Will which concerns Lands only ought to be 
proved in the Chancery. 

The difference was taken in Eperton's Cafe, 
Cr. Fac. 348. and agreed, where a Will doth con- 
tain in it Lands and Goods, the Court ſhall not 
grant a Prohibition for the whole in the generality, 
bur if in ſuch ſpecial Caſe it be alledged, that the 
party who made the Will was de non ſane memo- 
rie, a Prohibition ſhall be granted for the whole : 
But ſuch a Prohibition is not to be granted in all 
Caſes, where the Will contains in it a diſpoſing of 
the Lands and Goods, for then it would tend to 
hinder all the proceedings in the Eccleſiaſtical 
Court, which is not to be granted but in fpecial 
Caſes, Cr. Car. 348. And in Eperton®s Cafe 3 
Prohibition was granted for the whole, both ot 
Lands and Goads, and the ground of the motion 


0 
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to hate a Prohibition for the whole Will, as it 
was intended, to have a Trial at Law whether it 
were a Will or not; and if they ſhould be ſuffered 
to proceed and prove the Will there for his perſon. 
al Eſtate, it would then be a great Evidence to 
induce the Jury upon the Trial to paſs for the 

Will; but after Trial had the fame Will to be 
remanded to them as to the Goods, 6 Rep. 23. 
1 Koll. Rep. 21. Mod. Rep. go. 

I the Lord hath probate of Teſtaments within 
the Precinfts of his Manor, it cannot be proved 
elſewhere ; and if they- would prove it elſewhere, 
Prohibition lies, 5 Rep. 7 3. b. C. M. ch. 201. 

Sometimes probate is before the Official or Com- 
miſſary of the Ordinary, and ſometimes before the 
Archdeacon, 9 Rep. 37, 38. 

Rural Dean proves the Will, the Defendant 
Pleads the party had Goods out of the Deanry and 
good, 2 And. 431. | 


Pawlet's Caſe. 


.S. made A.B. and C: his Joynt Executors, 
— apo 3 proves the Will, and F. and C. refuſed, 
Will, the other A. died Inteſtate. V. P. took Letters of Admini- 
continues Exe- ſtration of the Goods of J. S. not adminiſtred by 
* , _ A. and VV. P. afterwards prefers an Engliſh Bill in 
zag 0 2M the Exchequor as Adminiſtrator of J. S. which 
to be granted, Was diſmiſt : For the Court held clearly, That by 
ſuch proving of the Will by. 4. only, B. and C 
tho* they refuſed to continue Executors, and no 
Stranger can be Adminiſtrator of J. S. during 
their Lives, and it doth not appear but that B. and 

C. are living, Hard. 111. 9 Rep. Henſlow. 
The Executor may be ſued for the Debts of the 
Teſtator before the Will proved, except he will 
refuſe in due manner; and the uſual Plea for the 
Defendant to eſtrange himſelf from the Teſtament 


15, 
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is, That he, neither is Executor, nor hath admi- 
niſtred as Executor, ſo as if he be Executor dt 
Fur. or de Fado by his own adminiſtring it ſuffi- 
ceth, Pl. Com. 28 0. b. 

Probate of a Will or Letters of Adminiſtration 
under the Seal of the Ordinary, may be given in 
Evidence to a Jury at a Trial, but is not conclu- 
ding Evidence to bind the Jury to give their Ver- 
dict accordingly, Jones 146. 

Phillips brought an Action of Ejedt ment in the 
Common Pleas in Ireland againſt El. C. The De- 
fendant made Title under J. C. Executor of Ed. 
C. by Will in 1673. The probate whereof ſhe 
ſhewed in Evidence to the Jury under the Ordinaries 
Seal; and ſhe deſired the Juſtices to direct to 
the Jury, that this was conclufive Evidence to them 
to find her Not- guilty; the Plaintiff Leſſor 
making his Title under the ſaid Ed. C. by Letters of 
Adminiſtration granted to the Leſſor of the Goods 
and Chattels of the ſaid Ed. ſhewn in Evidence 
under the Ordinaries Seal bearing Date 167 7. 
whereby Ed. C. was ſuppoſed to die Inteſtate. 
And the Court directed the Jury only to find whe- 
ther there was ſuch a Will or not; the Defendant 
put in her Bill of Exceptions, becauſe the Juſtices 
did not direct the Jury, that the probate ſhewed to 
them under Seal was concluſive Evidence for the 


Defendant: And the Jury finding there was no Bill of Exce-- 
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ſuch Will, Judgment was given for the Plaintitf, tions for ih it 


which was afterwards affirmed in B. R. in Eng- 
land, and there aſſigned for Error, the Juſtices not 
allowing the probate of the Will, ſhe ſhewed in E- 


the Juſtices 
did not direct 
that the pro- 


bate under ei! 


vidence to be concluſive to the Jury, as in her was concluſive 
Bill of Exceptions is alledged, and there alſo the Evideuce. 


Judgment was affirmed : For the Court ſaid her 
proper way had been to Demur upon the Plaintiffs 
Evidence, it having been in the later times ad- 
Juged, that nothing can be given in Evidence 

againſt 
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Wat can be 
given in Evi- 
dence only a= 
gainſt the pro- 
ate of a Will 


ſhewn under 
Seal. 


Probate not 
Traverſable. 


The Law of laff 
againgſt the probate of à Will ſhewed under Seal 
but that it is forged, revoked by Sentence, or ob- 
rained by Surprize; yet if the Executor in his De- 
claration or Pleading, makes Title by the probate 
of a Will ſhewn in Court (though the probate it 
ſelf is not Traverſable) the effect of it may be 
Traverſed, wiz.) that the deceaſed did not conſti- 
tute him Executor, who claims by the probare, 
Raym. 4 4, 405, 406. 

Probate of a Will in the Spiritual Court is no 
Evidence at the Common Law, the Witneſſes be 


ing there examincd, their Examinations ſhall not be 


iven in Evidence at the Common Law, Cr. Car. 
396. Netter's Caſe, 1 Bulſtr.199 Semaine's Cale, 
Executors come to prove a Will, the Ordinary 
muſt do it ex communi jure; but if other Executor 
come to prove a later Will, it muſt be by Teſte, 
Hetley p. 77. | 
Note, The probate of a Will per Teſtes is not 
corroborative of the Will, though the Common 
Opinion be otherwiſe: And if it come in Queſtion 
in Law, whether Will or no Will, it is no Evi. 
dence to a Jury to proveita Will, that it was pro- 
ved by Witneſſes. 


Pleading, Trial. 
If Iſſue be taken on the probate of a Will, or 


whether Adminiſtration were commited, although 
they ſhew the Letters Teſtimonial of the Biſhop, 
yet this ſhall be tried per pais, 9 Cok. Rep. 31. 4. 
if Iſſue be joyned in the Kings Courts, that the 
Ordinary did not commit Adminiſtration to the 
Plaintiff, &. or that the Will was not proved be- 
fore the Ordinary, it ſhall not be tried by the Cer- 
tificate of the Ordinary but by the County. 


S AP. 


Evi. 


wills and Teffaments. 


C AP. XXIX. 
Evidence, Witneſs, Trial. 


1 Evidence, Witneſs, Trial. One may be a Witneſs 


b. 7o fil, if be Releaſe bis Intereſt, Upon @ De- 
" wiſe for Maintenance of the Poor, any Pariſhion- 

er may be a Witneſs. If the Witneſs agree to 
be the Deviſe for Life its good as to that, though 


they diſagree as to the Limitations of the Ke- 


mainder, wherein a Legatee may be a competent 
10 Witneſs. Legatee or Deviſee of an Annuity, 


How he may 4 Witneſs. Bill, Anſwers and De- 
5 poſitions. In what Caſes Teſtimony ſhall be al- 
lowed to prove the Intereſt. Tryal. Deviſee of 
the Reverſion proves in Eſtate only, and the 
Action for Rent to be brought where the Land 


not lies. Trials and Suits for Legacy. Legacy pro- 
ved by one Witneſs, 75 refaled 2 the Spe 
Curt, and Probibition allowed. Probate of Te- 
"i faments, and granting of Adminiſtration, if 
"denied ſhall be proved in the Temporal Courts. 
N Ejectment, between Stephen and Ger- 
rard, the Plaintiff challenged B. a Witneſs tv 
or Deviſe, becauſe he was Truſtee in a Will and 
oh had an Annuity ; but he having releaſt both 'be 
by fore the Suit, the Courts held him able: And 


in the Lord Wiloughby's Caſe, a Witneſs was One may te 2 
he Nadmitted in B. C. to prove a Codicil of the Lord Witneſs if he 
the Natlandt Will, upon a Releaſe of his Intereſt releaſe his la- 
be. (made while the Jury were at the Bar: But by tereſt, 
Windham ſuch arc left to the Jury, as to their Cre- 

dit ; in this Caſe the Witneſs Swore that Sir F. W. 

dictated a Writing made by him, and cauſed it to 

p. be interlined, and ſaid, he intended to Write it 

| over 


from whom the Plaintiff claimed 2000 J. and tbe 


Defendant in a Bill in Chancery, whereby he pray 


On a Deviſe 
for Mainten- 
ance of the 
Poor, any Par- 
riſhoner may 
be a Witneſs, 


Legatee. 


- 
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over again himſelf but in the mean time that, th 
ſhould be his Will, but he refuſed then to Sign i 
or Publiſh it as ſuch; the Court conceived it 
good Will, but vide the Act. Miſtreſs H. was ex Li 
cepted againſt as a Teſtimony, becauſe ſhe was 
Legatee of the Teſtator ; the Plaintiffs Fathe 


Defendant in this Suit, after ſeveral VerdiCtsagain| 
him, and payment of her Legacy did make he 


ed a Rebatement of the Legacy by this accident 
as breach of Truſt. But per Cur. There is no z 
Cauſe for it without Collateral Security taken & wy 
but if the Money were paid pendant, ſuch Bill by 
the Executor, whereby to let in her Teftimon 
without any Decree, ſhe is no ſufficient Witne!: 
1 Keb. 651. Parton againſt Humfries. 
Upon Evidence to a Jury in a Trial at Bar it 
was agreed, That a Remainder after Eſtate fe 
Life, be limited by a Deviſe to the Miniſter and 
Church-wardens of a Pariſh, for the Maintenanc 
of the Poor imperpetuum. ; that any Pariſſioners d 
the ſaid Pariſh may be Witneſs for to prove the 
Will, 2 Siderf. 109. Townſend and Row, 
If the Witneſs agree to the Deviſe for Liſe i ma 
ood as to that, though they diſagree as to th 
28 of the Remainder, Allen p. 55. 
A Legatee is a competent Witneſs, to prove 
any other part of the Will but his own Legacy. 
Legatee or Deviſee of an Annuity may be: 
Witneſs to prove a Will, if he had received it o 
releaſed his Annuity, and this though after Action 
commenced ; ſo if the Witneſs be in Poſſeſſion of 
any of the Lands in Queſtion, Sid. 315. Stephen 
and Gerrard. | | 


Tt 
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th Tube Defendant in Ejectment made Title as Pur · 
8 1 chafer under a Deviſee, and ſhewed only a Bill in Bill and An- 


| it f Chancery preferred-by the Heir, under whom the ſv*r. and De 
se Leffor of the Plaintiffs claims againſt the Deviſee, P%ions 
vas hereby the Will was - ſer forth and confeſſed in 
abc the Anſwer, which by Keling and Moreton againſt 
; the Twiſden is no Evidence; but one of the Dejie 
ami fictions Swearing, that there was ſuch a Will and 
bell chat he had read it, the Court admitted it, 2 Keb. 
5% 35. Evans and Herbert. © 
der In Evans and Cbalbil's Caſe, It was obſerved 
is ng in Evidence to a jury: 1. That a Will under 
ken which Title (for the Plaintiff ) is made muſt be 
lb ſhewed to the Court it ſelf, and not only a Copy 
non which they refuſed to admit: If the Will remain 
nch in ge 4 then by ſpecial Order of ſuch Court, 
I K-b. 117. | | 
If a Man hath Iflue two Sons both baptized by 
the name of Fobn, and thinking that the eldeſt 
who had been long abſent was dead, deviſeth his 
Lands by Will in Writing to his Son Fobn gener- 
ally, and in truth the eldeſt was alive; in this Caſe In what Caſes 
the youngeſt Fobm may in Pleading or Evidence Teſtimony ſhal 
alledge the Deviſe to him, and if it be denied he be — 
may produce Teſtimony to prove the intent of _ 4645 
his Father, that he thought the other to be dead, 
or that he ar the time of the Will made, named 
rorc his Son Fobnthe younger, and the Writer omitted 
the Addition of the younger, and if no direft proof 
can be made of his Intent, then the Deviſe is 
void for the incertainty, 5 Rep. Cheyney's Caſe. 
A. B. was ſeized of Lands in Southwark, and 
1 ON made a Leaſe for years of it to the Defendant at Deviſce of the 
London rendring Rent, and afterwards, deviſeth Reverſion privy 
to the Plaintiff the Reverſion in Fee. Per Cur. ** 3 
The Plaintiff is Deviſee of the Reverſion, and ſo is —.— 5 2 
privy in Eſtate only; and therefore the Action of brought where 
Debt for the Rent ought to be broughr in — the Land lies, 
R War 


ar it 
0 
and 
anc 
8 Of 
e the 


e itt 


> th 


be Lain of lat 


' "where! the Contract was: made; but the Leſſor 

© birnſelf had liberty to bring the Action where he 
plw&kuſed in either places, in regurd of the priyity 
of Eſtate and Contract: Winch p. 69. Trabern 


and Cleybredk, Gl ver and Hwmble ; fo of the 


Aſſiguee of n Reverſion, vide diderf. Rep. 539. 
Lp „ , LS "ver 7 19 . 


AS 57  CIMDBISS TTOOCMNOTT 31 * 

b Legacy, Trial, Suits. _ 

On fully Adminiſtred pleaded in Suit for a 
Legary which was proved. but by one Witneſs, 
and was refuſed in the Spiritual Court: Prohibition 
was granted, for unleſs Prohibition be granted the 

Legicy pro- Common Law will be altred, for this is ſufficient 

ved by one Evidence againſt the Creditor, and this ought 

Roe oy to be againſt the Legatee. But Twiſden ſaid, 

e That ever ſince the 5 and 6 Car. 1, Singulari; 

and Prohibition Teftis | hath been held no ground of Prohibition, 

granted. where the Court hath not Conifance of the Ori- 

. ginal Cavſe, for this muſt be tried by their Law 

not ours, where the Jury are in ſtead of Witneſſes, 
Nainiferd and Mild contra, 3 Keb.570. Richard: 

fon and Desborough. ' BET 57h 
The Plaintiff had four Children and a Wife, 
two of the Children were Executors, and Devi- 
ſees, one of which died, and the other married the 
Detendant, and the Legacy being veſted in the 
Wife as Survivor Tenant in Common; a Suit can- 
Speritua Cours not be in the Spiritual Court, for an intereſt ſet- 
— = led but at the Common Law; here they are Joyn- 
ayer tenants, and if Spiritual Courts will not allow a 
* _ Survivorlhip as they nevei do, this is a ground of 
a Prohibition; and ſo the Adminiſtrator of the 
Deceaſed cannot Sue in the Spiritual Court ; as 
where kn Horſe is deviſed to B. and the Executor 
Alſſents, the Legatee cannot Sue in the Spiritual 
3 2 1 Court, 


wark where the Land lies, and not in London 


AFS 


mins and Cemaments. 
Court, nor hath he remedy at Law, 3 Keb. 613. 
Bulſt ard*s Caſe, vide fo. 676. 


Probate of Teſtaments, and granting of Admi- —_ of Te- 


niſtrations ſhall be tried, if they are traverſed or 
denied in the King's Courts, it ſhall be tried per 


Judges, 9 Rep. 40, 41. 
Ed.; 16. Das cate a Writ of Debt a- 
zainſt one as Adminiſtrator, and declares that the 
ebtor died Inteſtate, and the Ordinary deputed 
the Defendant to be Adminiſtrator : The Defen- 
dant faith, The Deceaſed made his Will, and or- 
dained the Defendant and another to be his Execu- 
tors, and demands Judgment of the Writ, and 
ſhews forth the Teſtament; and the Plaintiff ten- 
dred to aver that he died Inteſtate, Er hoe paratus. 
The Defendant ſaith, to this he ſhall not be received 
dpainft the Teſtament which is proved before the 
Ordinary, and is under the Seal of the Ordinary 
& non allocatur, wherefore the Plaintiff had the 
Averment. | | 
A Deviſe of a Rent out of a Term is a meer 
Teſtamentary Legacy, and no more than a Deviſe 
of ſo much Mony out of his Goods, which is but 
a direction how it ſhall be paid, 2 Keb. 5. 8. Rum- 
ney and Roſs. / | 


„ CAP. 


— of 
iniſtratiĩ 
Pais, and not by the Ordinary; for originally ons, it devied 


they did not belong to the Coniſance of the Eccle- ſhall be tried 
faſticat in the Tempo- 


Partition of a 
Tenancy in 

Common not 
a Revocation, 


g 1 *. * 
8 * 
G aw d a , « 
# * 
* 8 9 4 


C AP. XXX. 
| Revocation and Republication. 


Revocation and Republication. Partition of a Te- 


nancy in Common, not a Revocation. Several 

Caſes of Revocation at Common Law. The 
| Statute of Frauds and Perjuries conſidered. Bar- 

gain and Sale, and the Recovery 4 Revoca- 

tion. Since the Statute. Will ſigned by the Te- 
| ſtator, and a Rewocation on the [ame Paper net 
ſigned. Caſe of Republications, 


Emple and two others were Tenaments in 
1 Common of the Manor, &c. Temple makes 
a Will in Writing of his third Part, and afterwards 
by Indenture and Fine Partition is made  btween 
the Tenants in Common, and if this Partition 
be a Revocation of the Will was the Queſtion : 
And it ſeemed to all the Barons of the Exchequer, 
That is is not any Revocation, Raym. 240. Riley 
againſt Dame Baltinglaſs. ; 
- Words of Diſcourſe are no Revocation, Crok. 


Jac. 115. Simſon and Kirton. 
Wor 


sin futuro no Revocation, as | will, aliter 


it ſhall not ſtand, Cr. Fac. 497. Cranwel againſt 
Sanders. 2 

And indeed Revocation by Parol are all out of 
Doors by the Statute of Frauds and Perjuries. 

And we have multitudes of Caſes in our Books, 
what Acts ſhall implicitly amount to a Revocation, 
as a Feoffment after a Deviſe is a Revocation : So 2 
Fine, though there be a Covenant to Levy a Fine 
to the uſe of his laſt Will, if he make his Will 
before the Fine levied, 1 Rol. Abridg. 164. L. 
Tamen. | > 

Feme 


F W—_—— I ⅛ ͤub.... oo oonon eo NN —_ — 


— Y&s. = aa. ed | oo a aa —  :. -* 6. mm — — 1 a a r 


ſhall any Clauſe, Deviſe or 


\ 


Mills and Teffaments, 
Feme Sole makes a Will and Marries ; it is a 
Countermand. Feme Sole deviſeth Lands and af- 
ter Marries with the Deviſce, the Will is Coun- 
ter manded ; but by words after Coverture-ſhe 
could not Countermand , Forſe and Hemling. 
40. 0 110 00 
One makes a Will and deviſeth Lands, and 
then Settles the ſame Lands upon himſelf, its a Re- 
vocation, 1 Rol. Abridg. 615; CET 
A Deviſe in Fee, oe be Late for Life or 
Vears, it is no Revocation of the Fee, 1' Rolls 
Abridg. 616. On 

But by the Statute of Frauds and Perjuries, 


29 Car. 2. No Deviſe in Writing of Lands, Te. Star. 25 


48 


- X 
by * 
8 
— 
Car, 
. 


* nements or Hereditaments or any Clauſe thereof, ** Ot Frauds 
* ſhall at any time after the 24th. of June (in tbe Fefe 


Ad mentioned) be revokable, otherwiſe than by 
ſome other Will or Codicil in Writing, or other 
Writing declaring the ſame, or by Burning, 
* Cancelling, Tearing or Obliterating the ſame- 
by the Teſtator himſelf or in his Preſence, and 
© by his Directions and Conſent ; but all Deviſes 
and Begueſts of Lands, and Tenements ſhall re- 
main and continue in Force until the ſame be 
* Burnt, Cancelled, Torn or Obliterated by the 
Teſtator or his Directions in manner aforeſaid,” 
© or unleſs the ſame be altered by ſome other Will 
© or Codicil in Writing, or other Writing of the 
Deviſor ſigned in the Preſence of three or four 
© Witneſſes declaring the ſame, any former Law or 
© Uſage to the Contrary notwithſtanding : And- 
by the ſaid Act it is further Enancted, I hat no 


© Will in Writing concerning any Goods or Chat- 


1} be repealed, nor 
Bequeſt therein be 
* altered or changed by any Words or Will, by 


© tels, or | perſonal Eſtate 


© word of Mouth only, except the ſame be in the 


R 3 Lite 


Ee Law et 
5 Life of the Teſtator committed to Writing, and 
5 after the Writing thereof, read it to the Teſtator 
(and allowed by him, and proved to bes co done 
* by-three- Witneſſes at the leaſ. 


So that by this Statute a great many of on 


Book Caſes are out of Doors, and 1 ſhall * 
trouble the Reader with them. 

In 33 Car. 2. Hill, 3 Levin 108. which wil 
ſince the Act of Parliament. T. makes his Will 
and deviſeth the Land, and after by Bargain and 
Sale Enrolled, Conveys the Land to a Tenant to 

| the Preci , againſt whom a Common R 

Bargain and is had wit Voucher of Tenant in Tail te the uſe 
Sale, and 2 of himſelf in Fee; and if by this Recovery the 
Recovery ia Will were made good, and the Deviſce ſhall have 

the Land by Deviſe by vertue of this, or that this 
ſball revoke the Will was the Queſtion. And per 
Cur. upon Argument it was Adjudged -2 Revoca- 
tion, for by the Bargain and Sale; and theRecove- 
ry} all —— Eſtate is altered after the Will, Difer 
and Difter's Caſe. 

Stad and Barriers concerning the ConftruQion 
of Will upon Republication was ſince the Statute 
of Frauds and Perjuries, vide ſupra tit. Codicil, 

Where one deviſeth by his Will in Writing all bis 
Lands in Dale, and afterwards Purchaſeth other 
Lands in Dale, and republiſheth his Will; this 
Republication makes the Deviſe to extend to the 
Lands 2 — Bug the written Will con- 
tain apts a words, 3 Cyo. Farweros 
| and Beckford. 12 Toy Wh 
A Will igned Edward King ſeined of Landsin Fee, 29 N 39. 


by the Teſta- deviſed them to bis Daughters Diana and Suſan 


tor, Revocation anꝗ their Heirs; and the Wil was duly Signed and 


3 the lame made according to the Statute of Frauds and Per- 


len. furies, and the name Ed. King ſubſcribed at the 


bottom of the Will: And the Jury found, that the 


ſaid 


Ses ermessen DN 


Wills and Ceſtamen 8. 


faid Ed. Ring after ad intentionem revocare the 
Will quoad Dianam who afterwards was married, 
and the Portion paid to the Leſfor-direxit-werba 


ro 


rem, (viz.) We whoſe names are under Written do 


teſtifie, that the above named Edward King did 


the Day of the Date hereof Publiſh and Declare, 
That the ſeveral Clauſes and Deviſes in his Will 


any way relating to hie Haughter Dian 

ceaſe aijd be void ſhe hein ſince Mzrried anf her 

Bortion paid, 2 $O#. Co. B. C. N &, and theſe 
5 id Te 


words were written under the ſaid Teſtament up- 


on the ſame + by the direCtion of the ſaid 
Ed. Ning, and fu bed by the aid Witneſſes in 
his Preſence :+ But the ſaid Writing was not ſub- 


ſcribed by the faſd Ed. King, or any other Perſon 
by his direction, or by him authorized. North 


and Levins in B. R. held, That in as much as the 
Deviſors intent appears plainly in Writing, anqhſo 
no doubt of Frauds and Perjury, that the ſubſcri- 
bing by King upon the fame Paper ſhall ſerve for 
all, and its not material whether it be ſigned ar 
top or bottom; but North being removed into 
Chancery, Pemberton, 'Windbam and 'Charlion 
contra, 3 Levin: 86. Hilton and King, 
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Sſent of the Husband to the Wives maki 
her Will, and what amounts to a 

Aſſent of the Husband, and what is a good 

Proof of ſuch Aſſent. Page 11 

Attainted or Convicted of Felony or Treaſon * 

not make a Will. 

Where Averment ſhall make a Clauſe in a Will 


certain. | 18 
Advowſon is Deviſable. 
Things in Action may be deviſed, 27. in ſome 
Caſes, 28. (and) (or) Conſtruction. 56 
What ſhall paſs by the _ all, all, As I give 
all to F. S. all to F. S 63. 70 


What paſſeth by the word (appertaining) in a 
Will. * Diverſy between cum omnibus pertinen- 


tis, & cum terri pertinentibus. ibid. 
What ſhall not be ſaid appertinent, though uſed 
with it. ibid. 


(Wich the Appurtenances) to what it extends. 
Deviſe of Annual Payment, where it ſhall make 
a Fee, 98, 99 
Annual 


The Table. 


\nnual Payment after the Death of the Teſtator, 
— 7" ang the Eftate A in ann 


ibid. 

Ale) in a Will how conrad, oro -ondes 
what it extends, 5 Anden 

Authority and no Intereſt. 153, 187 
hat — ſhall amount to an Alienation or 

161 


—— deviſed to be Sold, and the Money to be 
diſpoſed of to, c. chis is no Leg in Law 
"if Aſſets. * 181 
iſe of Lands to be Sold, the Money . 
" Common Hav. a 182 
Aſſets or not. 2 ö 189 
Jeviſe of Anndities vide Rents. 

oy the intent of the Deviſor may be averred, 


ed by matter debors or not. 228 

D div the ife for Life, it may nor be averred 
to be for her Joynture. ibid. 
What may be helped by Averment or not. 250 
No Averment to add any thing. 221 


A Will cannot refer to Words au without Wri- 
oo ibid. 
where one need not ſhew forth Letters of Admi- 


niſtration. 133,234 
f B. | 
Deviſe to A. his Son, and he is Baſtard. 16 
4 Bill of Exceptions 237 
f 6 x * 
Difference berween Conveyance to Uſes, and A 
Wil | 2 
Conſideration, a Deviſe imports it. 1bid. 
A Will is an Alienation, and {o may amount to 
a Breach of a Condition. 3 


Codicil 


n Sha The Table. 
Cd bt pag. C6 
No Rel ee ve in Chanc before pl 


CToddil prov 

Wife 1 tive Codicil is good, notwitthf © 
. the te oft Freuds ans uri 0 

Where Codicil is an 22 m 

A new Publication | eien after «Cod Vb. 
annere. inc 


A an — of: Felony or Treaſon” me 

not make a Will. 1 

Deviſe to a Churen. 

Trees growing upon the Land wy not te ae 
ſed, but Corn may. 1 

What Words i in a Wall make A Condition or 1c 


Truſt. bs not a Condition: i | 

Not à Condition but a Declaration of the Tell: © 
= tors Intention. hie 

A Deviſe of 5 U. per an. rownrds one's ase 

Condition. ibi 

A onditional. Deviſe and no Wann 
Wbere the words in Deviſes ſhall be . 
| - words 6f-Limitation and not of Condition. 5 


2 4774 
. the words are words of o cn er 
Limitation; 


Reddendum & Solvent made a Condii 


4 
Condition and dilabiliy of aa 177 
Of Contingent Remainder. the 
Where it is not a Contingent Reminders, br Vhat 
Remainder execute. of t 


Where it is not a Contingent Remainder, bur aof De 
Intereſt veſted, 2 he v 
In what Cofes the adverbs (when): and (then) mak Uſe 
2 Contingen p. J Der 


rie ge Ban, 5 pee gi H/ Yhe 


yo fog 8 and Legacies, and 5 


1 a Copyhold ſhall paG hy the Surren 

and not by the Will- ww” 
f Feoffment or Surrender of Copyhold Lands to 
the uſe of a Man's laſt Will. 103 
nds deviſed ta Charitable uſes. 04 
Deviſe to a Man and his Children, 43 120 
ontingency upon 4 Contingene. 148 
deviſe upon a double Contingency. 1 42 
A bough a Contingent Remainder may be deftr 5 


ed, yet it may be good by Executory De 


uy mel and not —— 
a Piverſity between Conti 
viaCondition broken for not 4g A i thing 
venient time. 
df Condition in Law in a Will. 42 
Condition precedent, and a Condition 


deviſes upon Condition not to Alienate or "Bp 


4 I6r 
ionMead of a Corporation cannot Deviſe Lands to 
the Co ration. 168 
7 


riſes. o a Remainder to a Coporation 77 
"there Is ls ſuch. 
Vhat Deviſes are within the relief of the ro 
vo of Ufes., © 2. 
of Deviſes to charitable Uſes. 173 
he words in the Statute 43 Eliz. of charitable 
Uſes (now limitted and appointed,) will enable a 
Devile to a College, though it be in Mortmain. 


174 
Deviſe * 


The Table a 
ſe to Baron and F the n, . 
Da Children. CIO | [hen 
Youn Children where to be taken 2 Gift 8 

guilhed from the Heir at Law. X: 290 
Intereſt and not a Confidences. +  _ 101 
Both parts of a Condition to <P Fu oy 20ð02 
Condition extends to tho Holy of the Heir of the 

Deviſor. 0 b. 1 
W e Tide what xr % el 
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* fung 
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Conſtruction of Deviſes in words of uncertainty: 17 
What is a good Deſcription or Deſignation of 
erſon to whom a Deviſe is made. 18 
Words .demonſtrative in a Deviſe. 19 
Deviſes by Reference, Þ | 20 
What Eſtates are not deviſable. | 
A Diſcontinuance, and nothing but a Right can- 
not be deviſed. 
Right of. Entry in ſome Caſes deviſable. 
Deviſe of a thing which a Man hath not at the 
time of the Deviſe., 28 
Where good or not of Lands' being firſt 9 
one, and aſter to another. 129 
A later Deviſe where it Controls and ** 
former Remainders. 
A Man may deviſe ſuch an Eſtate by his laſt Wil 
in ſuch manner as he cannot do by any Act or 
| _ Conveyance in his life time. 141144 
Devise of Lands to be ſold for payment of Debts. 


Diviſc of Debrs in a Schedule, and executed ito 
the Will he Mortgageth part of the Lands, 

and deviſeth the Lands to L. the Eſtate veſted 
in 4. the Schedule, Depts being all Fo 
. 17 


copy hold 


The Table. 
deviſed to be fold. LOS ig 
hen one 19 thy faid to be dead wichout Ide. 


ibid. 
8 be fold, ads Heir 60 3e Joys 
chough the time 0 fell by an nen 


8 nds deviled to hs: ſold, ad no Person expats 
ted to fell the ſame. + ibid. 
Jiverſity where a Man deviſeth that his Executor 
ſhall ſell his Lands, ww; where it is deviſed to 
1 to be ſold. 180, 181 
:cutor of an — cannot ſell the — 
de ene 

the Executors do not Gall the Lands in conveni- 
ent time, the Heir may Enter. ibid. 
df. Lands being deviſed to others (then Executors) 
to be, ſold. 184 
eviſe of Land to be ſold not naming a Vendor 
void, and not made good in. Equity but relea- 


ſed in Parliament. 1.385 
Diverſity between a Deviſe to pay Debts, and to 
the pay Legacies. 187 
af Lands deviſed to Exacutorn to pay Debts 8 
do Legacics, 188. and where they fhall have it as 
291. Chattel. 


here there ſhall be 4 proportionable mare bes 
tween Debts, upon Bonds and Contracts, aliter 
of Debts and Judgments: 191 
eviſe for years for payment of Debts, if the pro- 
hits ſurmount the Debts they ſhall go to the 
Heir. ibid. 
deviſe of Lands to be fold for railing of * 
T, 162 
Diverſity between felling of Lands RF 
and to raiſe Portions. 
f Money deviſed to be paid out of the — 
of Lands, 195. until a ſuch a Sum ſhall be 


levied out of the profits. Ahbid. 
Id Deviſo 


he Tale. 


Deyiſe to Baron and Fame, d emaindet to the 
Children. - 109 
Deviſe of Lands to two Food 2 the Heirs « 
their: Bodies, and the Executors to have it til 
they come to 2.1, the Sons ſhall have their p 
ä of wh 


ecul 
and 


cu 
Toon 


- i 
- * 
— Py 


* 


Election in the Life of the-Deviſor. 

Eſtate gur auter vie if DeviſableQ. 

Executor orator; the Term or Goods, ti 
- hehath as Executor. 

The Freehold in Law is ihe Deviſe before Entry | 


Ed Intewtione whereit — A Contivetdract] 
Entry by the Heir of the Deviſor. $15 
By the. Deviſs of all his Eſtate, what that tk 
pals. 6; 
The diſpoſition of his Eflate, whe clint ſhall. paſs 
ibi 
A Deviſe of Land ins. and elſewhere, how * 
ſhall extend. 
Diverſity between the Land before ſpecified 2 


17 
* 


the Eſtate before ſpecified. % w 
What th by the word (Eſtates) 90. or m he 
« whole Eſtate, 


All my Eſtate ; in what Caſe it ſhall be inter 46d 
real Eftute, | b 
(Equally to be devided betwixt them) 4 | 
theſe words make a neg. or a Tenan- 
cy in Common. 125 
wer theſe words go not to the continuance 0 


Eſtate, but to the. ſeveral Occupation. 


126 
| Fee 
Common. 31127 
AfaDerile of a Term to Executors. 


133 
The 


— 


The Fable; 


ecutors where to take wan a E 

— not as Legatees. 14 1 

*.. Deviſes. ' 1375 143 

= 2 . | 
Executor. 


1 | be original of Executor Deviles, and e 
and nature of ſuch Deviſes. 
vecutors Intereſt hate not ꝓracticable. - — 2 
of Lands being deviſed to he ſold where he Be 

cutors ſhall fell ; and where the furviving 
Executors may. ſell or not. es 51,3% 
[the Executors may ell the Lands i in their own 


19 


17 


* names. > L Henan ur 4 38 
1 pf Feme Covert making a Will. 9 
7 er miſſion of the Wife to make a Will by Arti- 
des. ibid. 


kme Covert may make a Declaration in Form 7 
a Will. 


ondition to pre a Wife to make a Will of c 
% Husbands former Goods value 100 J. to be 
paid, he Pleads he permitted, not good. 


ne Will of a Feme Sole, countermanded by her 
Intermarriage. 

nſent of the Husband to the Wives making her 
Will, and what amounts. to a good Aſſent of 
the Husband, 11. and what 4 proof of ſuch 
Aſſent. f 
eme Covert Executrix. may make an — 12 
7 what Conſtruction an Eſtate deviſed ſhall 99 
in praaſente or future, 1 
rechold cannot be in exp eQancys "* 
rechold drowned by = diſcent oy the Kerb 


What ſhall paſs in a Will by the words all my 


6 

in Farm. ; 64 
„hat paſſeth in a Will by theſe words all my 
| Freehold Lands. 0 
& | What 


What Words or Wren in 4 berie fla « 
| mount to a Fte ſimple. 2921 Torr 3B 
Deviſe to one in perpetuum a Fee, 82. ſo to one, 

and ſo to one & Sang. ſuo, but not to one 


8 $2. to one to diſpoſe at hi 
© Pleaſure, a Fee paſſeth, 82. to one and his Suc. 


ceſſors is a Fee. 83 
Where Fee by the word Purchaſe. 87,81 
ER all his Eſtate to one, if Fame 
89 


Del of Fee-fimpl to the Deviſors next Heir, 
I 

Deviſe of an Annual Rent out of Profits no Fe 
97 

Where * Payments ſhall make afFee or not, 
with diverſity. g8 
When Lands ſhall be ſaid to paſs by the Feoff. 
ment, or Surrender to the uſe of a Man's laſt 


Will, and when by the Will. 101 
Where one fhall take by the Deviſe and not by 
the Feoffment. 104, 105 
Limitation of Fee by way of Contingency. 113 
Fraud. 140 
Limitation of a Fee upon a Fee, good by way of 
Contingency or Executory Deviſe. 147 

In what Caſes Feoffees may ſell contrary to their 
own Feoffment. 184 


Feoffees in Truſt deviſed to ſel] the Lands, they 
© Enfeoff others P, if the ſecond F coffees may 
. 1384 

Authority or Intereſt of Enecutors of Lands te 
viſed to be ſold, bound by a Fine and Non- 

| claim, | 192 


„ hy; P 
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A Gift Unit may be good where a Deviſe 
cannot. 6 25 
H. 


Heirs Mates now Living, how conſtrued in a 
Will. 18 
(Heirs) i in a Will, how intended. 19 
Where Heir takes in the Life of his Father, as 
Hleir ſpecially deſigned. 20 
A Man cannot raiſe a Fee fimple to his own rj ht 
. Heirs, by the name of Heirs as a P 
veither by Conveyance of Land, nor by Uſe, 
nor by Deviſe. 37 
Wha hl paſs in a Will by the word TOTS 
u 
Where Land ſhall not paſs by the word (Houſe) = 
| Wy > | 
Where a Deviſe of Lids carries not _— | 
7 K 
By the name of the Houſe where V. N. dwelleth, | 
and he occupied but three Rooms, the Houſe | 
paſſed. 80 0 
A Deviſe to a Man and his Heir, what Eſtate | 
| 


he hath, 83 
If Saſan my Heir die without Iſſue, I Deviſe to 
the two other Siſters, by this Suſan i is Tenant 
by in Tail. — 
Deviſe to the Heir of a Mans Body for ever. 85 

"i That one ſhall be Heir to the has where re- 
nant. 88 1 

Devilc that B. ſhall be his Heir, what Eſtate = 

ſeth. . 9 

Wöerc the Heir ſhall be faid to be in by the Devile 


and not by Deſcent. 93 
- 8 1 


— — — — — — co - I - — — 


The Table. 

I Will that my Land ſhall go to the right Heirs, 
Males and Poſterity of me, and my name for 
ever Q. what Eſtate. | ' 403 

A Deviſe to one, and the Heir of his ay 109 

Heirs, where intended the Heirs of the. Body by 
ConſtruRion. 111 


1 7. 
Of Infants making a Will. 23 
New publication when of Age. ibid. 


The Determination at what Age an Infant may 
make a Will, belongs to the Spiritual Courts. 


711 470 | bo ibid. 
Of Deviſe to an Infant in ventre ſa mere. 15 
Incertainty in Deviſes. I6 
Total incertainty. 18 
Two Joynt-tenants, and to the Heirs of one, he 
that hath the Fee may Deviſe it. 25 
Conſtructions of Wills according to the Intent. 
pa 0 

Wherein the Intent of the Deviſor is cufficient 
| | X | 31 

W here intent is not certain. =) "14-6 ra 
Intent ſufficient to limit the Eſtate, or Deſcribes 
the Perſon who ſhall have it. ibid, 
If there be no apt words, yet if the Intent may 


be collected it is ſufficient, 32 
General and doubtful words in a Will ſhall not, 
aliter an Expreſs Deviſe before, contrary to the 


apparent Inteſtnt. 33 

A Will not to be conſtrued by Intent upon Intent. 

2 34 

In three Caſes a Will not to be conſtrued by In- 

tent, | ibid. 

Where the Intent of the Teſtator ſhall be expound- 

ed by matter dehors. ibid. 
Bo 8 
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af The Table. 


The Law ſhall never conſtrue a Deviſe by uber 
2 = deſtruction of an Eſtate, 35. or a thing im- 
pl ied ſhall never controul a thing exprelled, ibid 

Where tho the words of a Will are joynt, yet the 
conſtruction ſhall be diſtributive and redden 0 
fingula ſingulis. - 

The word (it) how relates. 2 

Deviſe of all a Mans Inheritance is a Fes. fin ole. g 


Where two Daughters ſhall have Land deviſed to 


them as Joyntenants not as rtners. - 2 
Eſtate limited to Iſſum. _ b 
Deviſe to one for Liſe, and after to Iſſue, its an 

Eſtate Tail. 

Where Deviſees in a Will ſhall TY as Joynte- 


nants, or Tenants in Common, 124. in reſpe& 


offthe words or by conſtruQtion; 
(Equally-to be divided) where theſe words make a 
oyntenancy, or a Tenancy in Common, with a 
diverlity. 125 
A meer Intent and not a Contingent Eſtate. 137 
Intereſt and not a poſſibility. 137,151 


Of Eſtates paſſing in a Will by Implication. 164 
In what Caſes Teſtimonies ſhall be allowed to 
prope the Teſtators intent. 230 
Deviſe to the next of Kin of his name. 16 
How far theſe words of deviſing a Legacy to (poor 
Kindred) ſhall extend. N 
| K. 
What ſhall be a good Will to pa Lands or nor. 


21 


Statute of Frauds and Perjaries as to genen 
Lands. 


In Deviſes of Eſtate where the words ſhall be 
8 2 words 


* 
* 


The Table. 

words of Limitation, or words of Purchaſe. 42 

Word, it ſhall be conſtrued as words of Limitati- 

on, and not of Condition. 4 
Limitation, Contigent. 

All his Livelihood what that ſhall * in a wil, 


* in a Will by the words — - 
Lands. 65 
What ſhall paſs in a Will by the VVord or omnium 

terrarum & Tenementorum, which were in his 


own Hands. 70 
If Lands ſhall paſs by the words cum pertinentiis. 
71 


Where Lands ſhall not paſs by the word Houſe. 
1 75 
All the reſt of my Lands to what it ſhall extend. 


| "1 
That the Overſeer of B. his Son ſhould ſell and 
let the Land, and be accountable to what it 


extends. ibid. 
Lands in a Will were reſtrained to the proper 
word (Arable.)» 78 
Of Deviſes of Lands for Life. 
To B. for Life, and afterwards to the next Heir 
Male of B. | 118 
A Deviſe to a Man and his Children. 119 


What Deviſes of Educating, Maintenance, Keep- 


ing, Oc. ſhall paſs an Intereſt for Life or not. ; 


1120 
(As was before limited) to what it extends. 131 
Leaſesand Terms for Years. 111 


Lands deviſed to be ſold, and the, Money to be 
diſpoſed of to, Oc. this is No gacy in Law 


nor Aſſets. Sr 
Diverſity between a Deviſe to pay Debre, and to 
1E Legacies. 187 
iniſtrator of a Legatee dying before the 
Contingency hapned, yer, the Money decreed 
ro 
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The Table; 


ro lim in Chancery 202 
What amounts to a Legacy. 21 

Legatee dies before the time of payment arCars 
Remedy for a thing deviſed and in what Court. 


220 

Bond given to pay a Legacy. ibid. 
Difference between a Specifick Legacy, and a 

Legacy in namerato. 2 
* at Intereſt, and the Money called in 

the Teſtator's Death. ibid. 


1 to a Legacy. 216 
3 and a Truſt. 2 | 


Specifick Legacy 1 1 
Legacy paid to 2 Father of an Infant who pro- 
ved Inſolvent. 218 


What is a good Plea againſt the Legatee. ibid. 
Of Deviſes by the Cuſtom of Landen. 234 


M. 
What ſhall paſs in a Will by the word E 


What ſhall een by the word Melſges: 


67 
What ſhall paſs in a Will by the word Moveable 
or Immoveables. 69 


Zy Deviſe of Mortgages in a Will to what it ex- 
tends. 


| 71, 72 
Monſtre de Teſtament. profert hic in Curia, 2.32. 
where Letters of Adminiftration need not be 
ſhewed, ibid. where the Eſtate need not be 
ſhewed, ibid. where it is not requilite to ſay pro- 
fert in Curia. 


N. 


By what manner things ſhall paſs in a Will. 62 
Where the plural number to be ſatisfied. 79 
8 3 A 


The. Table. 
An outlawed Perſon cannot make a Wil of his 


Goods ſo long as he ſtands outlawed, 13 
Money in the Court of Orphans not deviſable. 


Dey. ' | * 28 


Wbat ſhall paſs in a Will by the wods Omnia _ 
7 

(In the Occupation) how far it ſhall extend | in a 
Will. 75 
What paſſeth by the words uſually occupied. 76 
Where 1 ſhall be taken for _ 112,151 


P. 


(To be paid) how ls 10 
What is a publication of a Will. 23 
A naked poſſibility not deviſable, 26. an Intereſt 
may, where the words (paying proviſo) make a 
Condition or not. 46 
What ſhall Paſs in a VVill by the words all my 
Profits, 67. Iſſues and Profits. | 69 
profits to | Maintain and Educate, ibid. 
Where by Deviſe of the Profits of a Term the 
Property ſhall not paſs. | ibid. 
What thall paſs by-the word (cum pertinentis. "0 
Diverſity between cum omnibus pertinentiis & cum 
territ pertinentibus. ibid. 
Where Fee paſſeth by the word Purchaſe. 82 
VVhere the Heir takes an Eſtate by Purchaſe. 121 
(Fart and partlike) make a Tenancy in —_— 
I2 
Of Perpetuties i in Deviſes of Terms for Y ears. 137 


Term intailed void. ibid. 
Abſtract of the Reſolutions in the Duke of Nor- 
ol' Caſe about Perpetuities. 140, 141 

0 Folhbilaies.Contingenciesand Intereſt.151,152 
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The Table. 
Where a Deviſe of a poſſibility ſhall not be made 


good in Equity. 153 


. To pay in a WVill amounts to a Condition. 157 
Deviſe of Lands, to be ſold for raiſing of Porti- 


ons. 7 192 
Diverſity between ſelling of Lands to pay Debts 
and for the raifing of Portions. ibid. 
Lands deviſed to be ſold ſor increaſe of Childrens 
Portions, and a Child is Born fince the” Will 
before the Teſtator's Death, that Child ſhall 
have a ſhare. | 194. 
Legacy of Portion by way of accumulation. 125 
Maintenance not to be diſcounted out of a Childs 
Portion. | 1203 
Pleading of Agreement to a Legacy how. 216 
Where in a Special Verdict, the Land need not be 


ſaid in Socage, contra in a Plea. 124 
Its not alledged, that the Deviſor died poſſeſſed. 
| ibid. 


Where a Man muſt alledge the Deviſor died poſ- 

ſeſſeſt or died ſeized. 5 | 

Aſſent of the Executor pleaded.  - ibid. 

Quid A. woluit & deviſavit. 227, See Aver- 
ment and Mom. de Teſtament, © 


Of Probate of a Will. 1 70 
VVhere to be proved in Chancery, . ibid. 
What can be given in Evidence only againſt the 
Probate of a VVill. 238 
How far Probate of a VVill is Evidence at Com- 
mon Law. | ibid. 


| 88 
Diverſity between the Quantity and Quality of 
Land. : 121 
2 R 


Will a good Revocation of a Deed, tho not ſealed. 
Laſt Will a Revocation, and the Eſtate paſſeth 
by the VVill. 3 

Deviſes by Reſerence. 20,102 

Rent- 
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The Tible, | 
ent · charge . 


1 
What ſhall be a good Remainder by ConſtruBion 
10 5:9 

Fame Deviſe a Rent = Bs 494 
A. Devi pur vie dies in the life of the Deviſor, 
the Remainder is god. Win hid. 
A Deviſce for Life on Cvidition breaks the Con- 
dition, ye this ſhall not break the 5 
SN 

Where it is "not a Remainder Concingens, but a 
Where it is not « Contingent Remainder, but an 


Intereſt veſted. ibid. 
Where it is a Reverſion and not a Rang 
and why. - | 58 
Where it is a Contisgent Remainder, and not an 
Executory Deviſe. | - 59 
How a Remainder in Fee may be limitted upon a 
Remainder in Fee, | 60 
A Condition and no Remainder. GT 
Of Croſs Remainders. : ibid. 


Reverſion and not a Remainder, and why. 58 


Land deviſed to three Brothers, and that one ſhould 
be Heir to the other, this males croſs Remain- 


ders. | 62 
What ſhall-paſs in a vVil by the word 9 
8 


VVhere a Fee paſſcth by the words Releaſe, 89 
(Reſpectively)) makes a Tenancy in Common. 
127 

Deviſee of a Term in Remainder not to Alien or 

Deviſe, 1,38. but he . An to one for 


Life. 139 
Remainder of a Term upon the death of one 
without Iſſue void, without Iſſue then living 


£006. 8 146 
| VVhy 


A E with a nomine pen deviſed. 212 


_— 


The Table 


. 14 
Where croſs Remainders by Implicatio or bad 
87 
Where the, Wife ſhall take by Implications 4 
mhe. \ | | 167 
A joynt Rent for a time, and then two ſeveral 
Rents. 201 


A Rent · charge deviſed to the youngeſt San to- 
wards his Education in Learning, if he be not 
ſo brought up he ſhall have the Rent. 204 

Deviſe of Rent or Annuities by reference to a 


Writing. | 207, 110 


Deviſe of Rent with a Diſtreſs. 208 
A Rent de novo deviſed in Tail, the Remainder 
A Deviſee of a Rent ſhall take advantage of a 
Condition. 209 
Rent of a Leaſe deviſed ro his three Sons, to cach 
of them a third part, Debt brought by one for 
his part. WES 56 

A Deviſe of part of the Reverſion, and, Rent 
| ibid. 


Where a Deviſe enured as a Rent-ſeck. 212 
Rent, deviſed out of a Term, it is during the 


whole Term. . ibid. 
Starute of - Frauds and Perjuries explained as to 


Nuncupative Wills, 8. as to Lands being devi- 
ſed, 22, 23. Deviſor ſabſcribed not his name, 
but his name is in the Will good. 
When Lands may be Taid to paſs by a Feoffment 
or Surrender, and when by the Will. 101 
Of Lands deviſed to ſuperſtitious U ſes. 170 
Statute of 34 & 35 H. 8. of Deviſes to Corpo- 
ration. | 
Statute of 1 & 2. P. & M. c. 8. of * to 
1 


The Table. 
ration. 


Statute 21 H. 8. c. 4 of Lands deviſed to be Fl 
by Executors. - 

Statute 16 & 17 Car. 2. 41 of Pleading pro- 
ert in Curia of Adminiſtration or 47 
* Teſtamentary. * BR 


oo. 


| l a diſpoſing Memory i is, and where to be 


Trees growing upon the Land may not be beige, 


but Corn may. 1 1? 
Truſt and not a Condition. 44 
By — Devile of all my Lands, Portion of Fn 


All my — right, to what it extends in a 
Will. 


71 
Deviſe of all kis Tenant-right, Eſtate to What it 


extends. 88 
What Words, Expreſſion or Conſtruction in a 
© Deviſe ſhall make an Eſtate Tail. 10 
A Deviſe to a Man & ſemini ſuo. ibid. 
To Iſſue Male. ibid. 
To his eldeſt Iſſue Male. Ws 


A Deviſe to a Man and his Wife, and to one Heir 


of their Body, and to the Heir of the Body of 


that one Heir. | ibid. 
In caſe all my Children die without Iſſue Males, 
an Eſtate Tail. ä „ 
Heirs where intended Heirs of the Body by Con- 
ſtruction. | ibid. 
Eſtate Tail executed. I 14 
Land deviſed in the former part of the Will no 
Fee, and in the later no o Tal 115 
Deviſe of Lands to his nh F. and his Heirs, and 


if he die without Iſſue to H. my Nephew, F. 
hath an Eſtate in Tail. , "ISI 
Where Deviſees in a Will ſhall take as Tenants in 
Common, or Joyntenants either in reſpect of 1750 
words, 
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The Table. 
words, or by conſtruction. 124 
Where (equally to be divided) ot a Joyntenan- 
cy, or a Tenancy in Common. 127 
(Part and partlike) _ a N in Common. 
126 
Reſpectively) makgs « a Tenancy i in Common. 127 
Third part in Common of an Eſtatc Tail in Poſſeſ- 


ſeſſion. 131 
of Deviſes of a Term for years 133 
Where the intire Term — 1314 
Of a Term being deviſed to one for Liſe, the Re- 
mainder to another for Life. itzyhid. 


The Remainder of a Term upon the Death of 

one without Iſſue, or without Iſſue then Living, 
the diverſity. 134,135 
Terms where referred to time, and not to Eſtates. 


| 135 
Term waiting on the Inheritance. 7 


Money to be raiſed out of the profits of Lands, 
—— of a Truſt. 193 
Where a Deviſe of the profits, ce. ſhall amount 
to a Term. „ 
An Intereſt and not a bare Truſt. 202 
Tail limited ro commence on a ſubſequent Con- 
tingency. "ug 203 
What ſhall paſs in a Will by the word duft 6 67 
Uſe upon an Uſe. 
Fane o or- Surrender to the Uſe of a Mans "laſt 
A ibid. 
V. 


The nature of a laſt Will and Teſtament I 


What wills amount to a laſt Will or not, 3. as to 
Form and Words. a 

8 2 betwen Cooreyencts to Uſes and a 
Will | 

Will is an Alienation, — ſo a breach of a Condi- 
tion, 3 
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The Tie: 


In common intendment s Will ſhall - not be fop- 
poſed to be made by Colluſion. » 4 

What VVriting will amount to a YVil. Rr 

N tiye V Vill. 

ln a Nuncupative vvill, the Executors not to o be 
altred. 7 

What Perſons may male a V Vill. 851 

W uhat a diſpoſing Memory, and where to dect 9 

1 perſons are capable or not "_ to take 


y a VVill. I4 
| 1 ne Acres, add he 15 
Devile to the next of Kin, of his Name. 16 


What ſhall be a good Will to paſs Lands or not. 21 
Laſt Will in the nature of a Deed indented; 22 
What is a ſufficient publication of a Will. 23 
Difference between a Will and a Deed. 5 1,56, 2.6 
Feolffment or Surrender to the uſe of a Mans laſt 
Will. - Too 
When Lands ſhall be faid to paſs by the Surrender 

or Feoftment, and when by the Will, with di- 


verſity. 101 
Where it ſhall be f as a Will, and not as 
- a Declaration of Uſes. Io5 
In what caſes VVineſſes ſhall be allowed to praiſe 
the Teſtators intent. 230 
One may be a witneſs to a Will, if be releaſe his 
Intereſt. 239 
On a Deviſe of Nie 0 * the Poor, any 
Priſoner: may be a witneſs, 24240 
How a Legatee or Deviſee of an Auna oy be 
a witneſs to a Will. £ 3 
Words ſupplied in a Willor Gratis SEA 117 
Words or Sentences tranſpoſed. Ba 355 36 
In what caſes the adverbs (when) and nd (then Aatiak: 
a Contingency. J 
Where (when) makes a Condition. 159 


The Condition is, that the Wife ſhall not do waſt, 
and ſhe takes Husband that does walt, 16,162 
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vers Reſolutions & Judgments do- 

nez avec graund deliberation,perles 

Treſreverend Judges & Sages de la Ley, de Caſes 

& Matters en Ley queux ne fueront unques Re- 

ſolve ou Adjudges par devant: Et les Reafons & 

Cauſes des dits Reſolutions & Judgments, du- 

rant le Treſheureux regiment de Treſ illuſtre & 

Renomes Roign Elizabeth, le Fountain de tout 

Juſtice, & la Vie de la Ley. Avec References al 

touts Liures del Common Ley, cy bien Ancient 

come Modern. Þ Eleven Volumes in Folio; with 

a new Table to the whole. Price in Quires 3 |. 10. s. | 

2. The Country Juſtice : Containing the Pra- 

Rice of the Juſtices of the? Peace out of their 

Seſſions. Gathered for the better help of ſuch 

bid. Juſtices of Peace, as have not been much con- 

17 verfant in the Study of the Laws of this Realm. 

36 By Michael Dalton of Lincolns Inn, Eſq; and one 

of the Maſters in Chancery. To which is now 

581 added, The Duty and Power of Juſtices of 

159] Peace in their Seſſions; An Abridgment (under | 
7alt, A | proper 
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proper Titles) of all Statutes relating thereun- 


to, to the end of the laſt Seſſion of Parliament, 


ending April 27. 1696. A large Table of the 
Principal Matters herein contained; With Two 
other Tables, one of the Chapters in this Book ; 
And the other of ſuch Acts of Parliament, as 
concern the Office of a Juſtice of Peace. Þ 
Folio. Price 14. . 

3. Caſes Argued and Decreed in the High- 
Court of Cbancery, from the 12th. year of King 
Charles the Second to the 3. In Folio. Price 
12 8. 

4. The Law of Commons and Commoners: Or, 
a Treatiſe ſhewing the Original and Nature of 
Commons, and the ſeveral Kinds thereof; vix. 
Commons Appendants, Appurtenants, Eſtovers, 
Turbary, Piſcharge, and Pure-cauſe of Vice: 
nage of Commons in Grols, and Sans Numbre 
with the Pleadings in reference to every of them. 
As alſo the Powers and Priviledges of Com- 
moners in reference to the Scil, the Lord, Stran- 
ger; and ot the Remedies and Actions they 
may have of Declaratory Pleadings in and to 
Actions brought by and againſt Commoners: 


Approvements, Apportionments, Suſpenſion, 


and Extinguihment of Common: Of Grants 
of Common, and by what Words Common 
hall paſs. Togethey with the Learning of Pre- 
{criptions in general ; the Form and Manner of 
Pleading Permiſſion in reference to Common, 
in ſeveral Rules. Of Preſcription and Pleading 
by a Copyholder in teference to Common. Of 
Evidence to prove Preſcription for Common: 
The ſeveral Cuſtoms of Commons, and of In- 
cloſures. With ſeveral Forms of Pleadings, a- 
dapted to every fort of Commoner. In 8 vo. Price 
9.6 d. | | 5. Or- 


Books Printed for J. Walthoe. 3 
3. Ordines Cancellarie: Being Orders of the 
High-Court of Chancery, from the Firſt Year of 
King Charles the Firſt, to chis preſent Hilary 
Term, 1697. Examined by the Original Orders. 
To which is added, che Rules and Orders of 
the Court of Exchequer. In 120. Price 35. 

6.A View of the Penal Laws concerning Trade 
and Traffick, Alphabetically diſpoſed under pro- 
per Heads: Wherein for that purpoſe ire Col- 
lected all the Statutes to the end of the laſt Seſ- 
fion, 1697. (viz.) relating to Brewers, Bro- 
kers, Carriers, Curriers, Cordwainers, Clo- 
thiers, &c. Diſtillers, Fifhers, Fowlers, Glaſs- 
E | makers, Goldſmiths, Silverſmiths, Leatherſel- 
; lers, Tanners, &'c. Malſters, Minters, Mer- 
. chants, and Mariners, Pipemakers, Priſoners, 
; 
| 
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and Debtors, Pedlars and Hawkers, Paper and 
Parchment- makers, &c. Saltmakers and Salters, 
Silkthrowſters, Stock-jobbers, &rc, Wine- 
coopers, Woolmongers, and Exporters of Wool; 
with many others : Alſo ſome neceſſary Audi- 
tions of Penalties and Forfeitures, Collected and 
Publiſhed by way of Monition, as well to Of- 
fenders as Informers. To which is added a Ta- 
ble of ſuch Offence, &c. as are puniſhable in 
the Crown-Office : Uſeful for all Merchants, 

Tradeſmen, Artificers, ec. I 120. Price 3 s. 
7. An Abridgment of the Statutes of King 
William and Queen Mary. In 8 vο. Price 

8. Th: 

7. The Method of Pleading by Rule and 
Preſident: 1. In 12 feveral Branches of Abate- 
ment, and Judgments thereon. 2. In io gene- 
ral Bars to the Action. 3. Special Bars in Cale, 
(viz.) Slander, Aſſumpſit, Diſturbance, Mistea- 
zance, Male-feazance, Negligenee, Trover, De- 
A 2 | ceit, 
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ceit, Nuſance, Reſcue, and Eſcape; with the 
Pleading of Uncore priſt, or Adbuc paratis, 
4 Bars in Covenant, with Averments, Prote- 
ations, Traverſes and Pleas after the laſt Con- 
tinuance ; and alſo many ſpecial Rules concern- 
ing the Bar, Replication, Rejoynder, Surre- 
joynder, &. With particular Cafes, Notes and 
Arguments, relating to the Advantage and Me- 
thod in Pleading : Uſeful for the Clerks and 
Artorneys of the Rings Bench and Common Pleas. 
In 8D. Price 5 8. | | 
| 9. The Compleat Sheriff, wherein is ſet forth 
his Office and Authority; with Directions how 
and in what manner to execute the' ſame accord- 
ing to the Common and Statute-Law of this 
Kingdom which are now in force, and the 
Judgments and Reſolutions of the Judges in ſe- 
veral Caſes in the ſeveral Courts at Weſtminſter 
relating thereunto : To which is added the 
Office and Duty of Coroners. In large 80. 

Price 5 8. | 
10. Lex Cuſtumaria : Or, A Treatiſe of Copy- 
hold Eſtates, in reſpe& of the Lord and Copy- 
ES holder; wherein the Nature of Cuſtoms in ge- 
neral, and of particular Cuſtoms, Grants and 
Surrenders, and their Conſtructions and Expo- 
ſitions in reference to the thing granted or ſur- 
rendred; and the Ules or Limitations of Eſtates 
are clearly illuſtrated ; together with the man- 
ner of Declaring and Pleading, eicher general- 
ly, or as to particular Cuſtoms, with Tryal and 
Evidence of Cuſtom, and of Special Ver- 

dicts, Cc. In large 8 vo Price 5s. 
11. The Pleading and Arguments (upon the 
Quo Warranto againſt the Charter of London) of 


Mr. Finch and Sir Robert Sawyer, the King's So- 
. licitor 


licitor and Attorney- General, and Sir George 
Treby the Recorder of London, and now Lord 
Chief Juſtice of the Common» Pleas, and the 


late Lord Chief Juſtice Pollixfen, tor the ſaid 
City: The whole Proceedings faichtully taken 


from the Records; wherein is compriſed all the 
Learning of Corporations, whether forfeita- 
ble, how, and for what, c. In Folio. Price 


68s. 


12. The Reports of Caſes argued and ad- 
judged in the time of King Edward the Second: 
And alſo of Memorandums of the Exchequer in 
the time of King Edward the Firſt, according 
to the ancient Manuſcripts, now remaining in 
the Hands of Sir Jobn Maynard, Sergeant at 
Law to King Charles the Second. With a per- 
ſect Table of the Matters in the ſaid Cafes of 
the time of King Edward the Secontl, collected 


'by himſelf, and which compleats the Year-Books. 
In Folio. 


13. Tryals per Pais: Or the Law of England 
concerning Juries by Niſi prius, &c. Newly re- 
vived, and much enlarged, with an Addition 
of Prefidents, and Forms of Challenges, De- 


murrers upon Evidences, Bills of Exceptions, 


Pleas Pur le Darrein Continuance, & c. The Third 
Edition corrected and ' amended : To which is 
now added a further Treatiſe of Evidence, &c. 
In large 8 vo. Price 3 8. 


14. The Practick Part of the Law, ſhewing ' 


the Office of an Attorney, and a Guide tor 
Sollicitors in all the Courts of Weſtminſter, with 
the true manner of their Proceedings in Acti- 
ons Real, Perſonal, or Mixt, from the Origi- 


nal to the Execution; now newly ſet forth by 


the ableſt Practiſers of the ſeveral Courts ; 
A 3 with 


Books Printed for J. Walthoe. 5 


witk an exact Table of the principal Matrers. 
In 8 vo. Price 5 s. | | 

15. A Compendious and Accurate Treatiſe 
of Fines upon Writs of Covenant ; and Reco- 
veries upon Writs of' Entry -in the Poſt. With 
ample and copious Inſtructions how to draw, 
acknowledge, and levy the ſame in all Caſes. 
Being a Work performed with great exactneſs, 
and full of variety of Clerkſhip. The Third E- 
dition; wherein the former are reviewed, cor- 
rected and inlarged. With an Addition of ſeve- 
ral Preſidents, and many Obſervations, Rules 
and Caſes concerning the Effect and Operation 
of Fines and Recoveries. In 8wo. - 

16. The Statutes at Large, in Paragraphs and 
Sections, or Numbers from Magna Cbarta to 
the end of the laſt Seſſions of Parliament, 
May 3. 1696. In the Seventh year of his Maje- 
ſty King William the Third. In Two Volumes. 
Price 3 l. | 

17. The Law of Obligations and Conditions; 
wherein is contained the whole Learning of 
the Law concerning Bills, Bonds, Conditions, 
Statutes, Recognances and Defeazances, as al- 
ſo Declarations on Special Conditions, and the 
Pleadings thereon, Iſſues, Judgments and Exe- 
cutions, with many othereuſetul Matters dige. 
ſted under their proper Titles, &c. In 8wvo, 
Price 5 8. | 

18. Nomo Lexicon, A Law Dictionary, inter. 
preting ſuch difficult and obſcure Words and 
Terms as are found either in our Common or 
Statute, Ancient or Modern Laws, with Refe- 
rences to the ſeveral Statutes, Records, Regiſters 
Law: Books, &c. wherein the Words are uſed. 


The Second Edition, with the Addition of a- 
| bove 


„„ 1 PN 


$2. 


Books Printed for J. Walthoe. 7 
bove 600 Words. By Tho. Blunt of the Inner- Tem- 


ple Eſq; In Folio. Price 10 8s. 
19. The Modern Conveyancer : Or, Convey- 
ancing improved; being a choice Collection of 


» Preſidents on moſt Occafions, drawn after the 
man ner of Conveyancing now in uſe, by the 


greateſt Hands of this preſent Age; of which 


ſome are ſtill living, conſiſting of Settlements of 


Eſtates upon Marriages, &c. With an Intro- 
duction concerning Conveyancing in general. 
The Second Edition, with Additions. In 8. 
RSS... | | 

20. The Roman Hiſtory, from the Building of 
the City, to the perfect Settlement of the Em- 
pire by Auguſtas Ceſar, containing the ſpace of 
727 Tears: Deſigned as well for the underſtand- 
ing of the Roman Authors as the Roman Affairs. 
The Third Edition , carefully Reviſed, and 
much improved. By Lawrence Echard, A. M. 
of Cbriſt College in Cambridge. Vol. the Firſt. In 
800, Price 5 8. 5 | 

21. The Roman Hiſtory, from the Settlement 
of che Empire by Auguſt us Ce/ar, to the Remo- 
val of the Imperial Seat by Conſtantine the Great; 
containing the ſpace of 355 Years. Vol. the 
Sec ond. For the uſe of his Highneſs che Duke of 
Gloc eſter. By Laurence Echard, A. M. Prebenda- 
ry of Lincoln, and Chaplain to the Right Reve- 
rend James, Lord Biſhop of that Dioceſs. In 
8 Price. 6s. 

22. Obſervations Hiſtorical and Genealogi- 
cal; in which the Originals of the Emperors, 
Kings, Electors, and other Sovereign Princes 
of Europe; with a Series of their Births, Mat- 
ches, more remarkable Actions and Deaths: As 
alſo: che Augmentations, Decreatings, and 
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Pretences of each Family are drawn down to 


the Year 1690. Written in Latin by Ant bony 
William $cowarts, Hiſtory-Profeſſor at Fancfort. 
And now made Ergliſh, with ſome Enlarge- 
ny relating to England. In $wo. Price 
5 * ane 3 
: 23. An exact Table of Fees of all the Courts 
at Weſtminſtcr, as they were delivered in Par- 
liament by the Perſons following; The Chan- 
cery, by Sir Miles Coke, Samuel Keck Eſq; and 
others: The Kimgs-Bench on the Plea ſide, by 


V. Turbill and Nicholas Harding; on the Crown 


ſide, by B. Seybard and Richard Horton: The 
Common Pleas by W. Farmirie. Sily. Petyt and 
H. Clift : The Exchequer oi the Plea fide, by 
K. Beresford, Tho Arden, &c. On the Equity 
fide, by Butler Buggins Elq;, The Third Edi- 
tion, corrected ; wich the Additions of the 
Fees of the Clerks of the Peace of Middle- 
ſex and Surry; the Clerks of Aſſize of the 
Home Circuit; the Fees of the Curſitors 3 and the 
Abftia& of the Act of Vellum and Pargh- 
ment, Cc. In 8 uo. Price 15. 6d. © 

24. A Catalogue of the Common and Sta- 
tute Law-Books of this Realm; with ſome o- 
thers relating thereunto. Alphabetically dige- 
geſted under pioper Heads: With an Account 
of the beſt Editions, Volumes, and Common 
Prices they arè now ſold at. The Third Editi- 
on, with Additions, to this preſent Year 


1694. 
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